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O KAHTOBCKOM IIOHATUN
YEJIOBEYECKOI'O JOCTOMHCTBA
CETOIHII

A. H. Kpyeao6'

Hecmomps na mo umo Kanm poduica mpu cmose-
mus HA3a0, e20 npakmuyeckas uiocodua no-npexcHe-
MY Hocum 3,40000HeBHbIL Xapakmep, 1noMOedas NOHAMb
mpyoHsle 1 onpedesdroujue Bonpocv cobpemeHHoCHIL.
Dmo BudHo Ha npumepe Mol npeBpamHoll mpancgopma-
yuu, xomopyto 6 nocmcoBemcxoi Poccuu — 6 0bbidernHom
A3viKe, 6 udeosoeuneckux 00KMpUHAX U 6 1pUOUHecKUx
dokyMeHmax — npemeprneo noHsAmue uesoBeueckoeo 0o-
cmouncméa. Ecau 6 00vi0entom 3HaueHuu 00cmouncmbo
Bce boavute cBo0usoce Kk B03MOXKHOCHU NOMpedAeHUA
npeumyujecmbenHo mMamepualbHuix 04ae, mo 6 wopuou-
yeckoM 3HaueHuu — u npexoe Bceeo 8 Koncmumyyuu
P® 1993 e. — owno bviao npebpaujero kax caedcmbue
AHMUKOMMYHUCTIUUECKOU Uleos0eull 8 Hekoe «npado»,
cnocobcmBytoujee 04a20NPUATIHBIM  YCAOBUAM JKUSHU,
0yO0yuU npakmuuecky noAHOCHbI0 OMOPBAHHbIM O 005~
sanHocmeil u paccmampubaemvim cobepuiento be3omHo-
cumeavHo Kk mopaau. Taxoe moaxoBanue uesoBereckoeo
docmouncméa Bedem 6 mynuxk u co30aem Hepaspeuiumbole
6 pamkax no0odHo20 npaBonoHumanus npodiemul 6 e2o
Bocnpusmuu u co2AacoBaHuL ¢ UHBIMU KOHCIUMYYU-
oHHbIMU noaoxenuamu. Obpawenue x Kanmy, ooHomy
u3 cmoano8 HoBoBpemennoeo anmucoci06Hoeo yHubep-
CAAUCIICKO020 NOHUMAHUA Hea0Beueckoeo docmouncméa,
nosbossem yBudemsv ucxoOHyw udeto Oocmourcmba
AUYHOCTIU KAK ADCOAIOMMHOTL BHYmpeHHell YeHHOCTU, He
umetowetl, 6 omauue om GHeuitell yeHvl, IKk6ubalenma
U CBA3AHHOIL € CAMO3AKOHO0ATEeALCBOM, 02paAHUYEeHIEM
c60600v1 u caedobariiem MoparbHoOMYy 0042Y.

KatoueBovie caoBa: ueroBeueckoe 0ocmourcmbo,
docmouricmbo uesoBeuecmba 8 wac, auurocmv, 0043aH-
HOCHb, MOpAAbHbLIL 3aK0H, yeHHocmy, npabo, Kowcmu-
myyus PO

! PoccuiicKmit Tocy/TapCTBeHHBIVI TyMaHUTaPHBIN
YHUBEpCUTeT.
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THE KANTIAN CONCEPT
OF HUMAN DIGNITY
TODAY

A.N. Krouglov'

Although Kant was born three hundred years
ago, his practical philosophy is still relevant and
helpful for understanding difficult and crucial is-
sues of today. One example is the strange transfor-
mation the concept of human dignity has undergone
in post-Soviet Russia — in everyday language, in
ideological doctrines, and in legal documents. While
in ordinary life dignity is increasingly reduced to ac-
cess to material benefits, in its legal sense — above
all in the 1993 Constitution of the Russian Federa-
tion — anti-communist ideology has turned it into
the “right” to enjoy comfortable living conditions,
being almost totally divorced from duties and from
morality. Such interpretations of human dignity lead
to a dead end, creating problems for its perception
and for its relationship to other constitutional pro-
visions — problems that are impossible to resolve
in the framework of such an interpretation of right.
By turning to Kant, one of the pillars of the modern
egalitarian universalist conception of human digni-
ty, we can trace the idea of personal dignity back to
its origin as an absolute inner value which, unlike
external material benefits, has no equivalent, and in-
volves self-legislation, restriction of freedom, and the
fulfilling of moral duty.
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us, personality, duty, moral law, values, right, Consti-
tution of the RF

I Russian State University for the Humanities.
6 Miusskaya sq., Moscow, 125993, Russia.
Received: 10.01.2024.

doi: 10.5922/0207-6918-2024-1-3

KanmoBexuii cooprux. 2024. T. 43, Ne 1. C. 47— 75.

Kantian Journal, 2024, vol. 43, no. 1, pp. 47-75.



A.H. Kpyrnos

3a Bpems, mporeiee ¢ pacraga CoBeTckoro
Coro3a, MPOM30IUIN HEMaJIble CMBICJIOBBIE U SI3bI-
KOBbIe VI3MeHeHVIsI, KOTOpble MBI KaK COBpEMEeHHI-
KW, IIOTPy KeHHBIE B 3I10XY, «CBIHOBBSI CBOEIO Bpe-
MeHm» (lererw, 1990, c. 55; Hegel, 2009, S. 15), He
BCer/la CIIOCOOHBI OTYeTIINMBO OCO3HaBaTh. KoHcTa-
Talus 3TUX M3MeHeHUN ¥ MOHVMaHMe TeH[eH-
LIV UX pa3BUTKSA TpeOyIoT pedriekcuy 1 aHaJIN-
3a. OgMH 13 BIIEYATJISIOMIVIX IIPVIMEPOB — TPaHC-
dopmarys IOHSTS YeTTOBEUECKOrO IOCTOVHCTBA,
KOTOpas HabJrofaeTcss Kak B OOBIZIEHHOM SI3BIKE,
Hay4YHOV JIUTepaType, MACOIOrMIecKX JOKTPU-
HaX, TaK ¥ B IOPUIONYECKN OOSA3BIBAIOIINX JOKY-
MeHTax. Pazobparbcs ke B TOM, YTO IIPOM3OLILIIO B
Hallleyl CTpaHe B 3TU TOfIbl, IIOMOraeT HeycTapeBa-
IoIasi KAaHTOBCKas prtocodrisi, TBOpel, KOTOPO
ponwics B [Ipyccum poBHO Tpu cTOIeTHS Hasall.

1. O noHATUYM JOCTOMHCTBA
B 00BIJeHHOM s13bIKe coBpeMeHHOM Poccum

HanGoree sipkmmt mpuMep OOBIIEHHOTO ¥AC-
IOJTb30BAHVISL TIOHSITHS YUeJIOBEYeCKOTO JOCTOVIH-
CTBa IIpeJICTaB/IsgeT cOOOM MOIyIIsipHas peKlaMa,
JIOJITVie TOABI He CXOOMBIIIAS C POCCUVICKVIX TelTe-
skpaHoB. CJioraH, NpUIyMaHHBIN ellle B Hada-
sie 1970-x rr. myst dupmer L'Oréal Paris B aBrimm-
CKOM BapmaHTe — Because You're Worth It v iepe-
BeJIEHHBIVI Ha (PPaHIly3CKIII sI3bIK Kak Parce que
je le vaux bien, a Ha Hemerkut — Weil ich es mir
wert bin, B Poccurickont depepariny IpvKmiIcs B
IIpVIMeYaTeJIbHOM IepeBorie: «Ibl 3TOro mocTomu-
Ha». Hu B aHrmmiickoM, Hu BO ppaHITy3CKOM, HI
B HEMEITKOM BapyaHTax He VICIIOIb30BaJIVICh CITO-
Ba, KOTOpble OyKBaJIbHO BBIPAXKAIOT Te VIV MHBIe
acIIeKTBl JOCTOMHCTBA, — IIO[O0HOEe HalIIIoHaeT-
Cs1 TOJIBKO B PYCCKOM BapuaHTe. [aMMy 3HaueHM
3ara/THOEBPOIIEVICKMIX BEPCUII MOXXHO IleperaTrhb
IpVOIM3UTEIIBHO CJIeAYIOIIIM 00pa3oM: ThI 3TOrO
CTOWIIIB, THI 3TOTO 3aC/IYXKVBAEIllb, 3TO OIXOINUT
TeOe Oosbllie Becero, Tebe TpebyeTcs camoe JIyu-
ITIee, THI 1JIs1 ceds eHHa, a II0O3TOMY B CVITY 3TOM
CaMOIIEHHOCTY TOTOBA VCIIOIB30BaTh caMoe JIyd-
ITIee ¥ JOPOroe.

The time since the break-up of the Sovi-
et Union has seen considerable changes of
semantics and language which we, as con-
temporaries who are “children of our time”
(cf. Hegel, 2008, p. 15; Hegel, 2009, p. 15) are
not always able to perceive clearly. Perceiv-
ing these changes and determining their di-
rection calls for reflection and analysis. One
striking example, observed in everyday lan-
guage, scholarly literature, ideological doc-
trines, and in legally binding documents, is the
transformation of the concept of human digni-
ty. To understand what happened in our coun-
try during this period, I propose we turn to
the evergreen philosophy of the man who was
born in Prussia, three centuries ago.

1. The Concept of Human Dignity
in Everyday Russian Language

The most revealing example of our every-
day use of the concept of human dignity is the
popular advert which was on television screens
for many years. The slogan, thought up in the
early 1970s for the firm L’Oréal Paris and trans-
lated into French as “Parce que je le vaux bien,”
and into German as “Weil ich es mir wert bin,”
became popular in its Russian version, “Ty eto-
go dostoyna” (read as “It’s your right to a dig-
nified appearance,” which roughly corresponds
to “You are worth it”). The remarkable thing
about the Russian version is that the word dos-
toyna has the same root as the Russian word
dostoinstvo (“dignity”). Neither the English, nor
the French, nor the German versions contain
words associated with any aspects of dignity.
The range of meanings the Western European
versions seek to convey is roughly as follows:
you are worth it, you deserve it, it suits you
best of all, you want to have the best, you value
yourself, and you are prepared to use the best
and most expensive products to do justice to
your value.
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Ho uTo e BBIpaXkaeT «IOCTOMHCTBO» B HAOWB-
I1IeM OCKOMVHY PYCCKOSI3BIYHOM BapuaHTe? Pasy-
MeeTcs, MOKHO OOBSICHSITb 3TOT PYCCKUI IIePeBo]]
0CODEHHOCTSIMVI COBPEMEHHOI'O PYCCKOTO SI3bIKa U
accolMamusMy C TeMU VUIV VIHBIMWM YCTOVYMBbI-
MM o0OpOTaMM, M TeM He MeHee, Ha MO B3IJISI,
0e30THOCUTENTHHO K 3TUM CyTy0o JIMHIBUCTVIYE-
CKMM COOOpakeHMSIM JaHHBIVI PYCCKOSI3BIYHBIN
CJIoTaH OKasaJicsl KaK HeJlb3s 0oJlee CO3ByUYeH TeM
IJTyOMHHBIM MI€0JIOTMYeCKMM VI3MeHeHMsIM, KO-
TOpBble KaK pa3 B 3TO BpeMs Iipoucxogmin B Poc-
cun. Bo-miepBblx, Jajke eCIIv ¥ OCTaThCA C «I0CTOV-
HOCTBIO», TIOOEIVIIO He BBIpaKeHVe «DTO JI0CTOV-
HO TeOs1», a MeHHO «T’BI 3TOro JOCTOVIHA»: B TIep-
BOM CJIy4ae OIlpefieJleHHBIM MepUJIOM BBICTyTIal
BCe JKe UesyIoBeK, C KOTOPBIM COOTHOCWIICS HEKW
IIPOIYKT, B TO BpeMsi KaK BO BTOPOM y>Ke ueJIoBeK
ZIOTSTVBAJI IO HEKOEro MPoayKTa KaK SKBUBaJIeH-
Ta. Bo-BTOpBIX, HESIBHO JIOCTOVHCTBO HeJIBYCMBIC-
JIEHHO COOTHOCUTCH C [IE€HEXXHOV II€HOW — OCTOVI-
HOCTB ITpeJiTiojlaraeT BO3SMOXXHOCTb IIOTPaTUTh He-
MaJible CpeficTBa Ha camoro ce0Os. Vnu, B gpyrom
CMBICIIe, TIOCJIe CAeJIaHHOIO KOMIUIVMMEHTa paan
CaMOyJIOCTOBEpeHMs B JOCTOVIHOCTM JIOKa3aTelIb-
CTBOM OHOTO OKasbIBaeTcsl TpaTa OIlpefiesleHHOM
JleHe>XXHOVI CyMMBL. Bce 3T0 mpekpacHO Koppeiu-
poBaJIO C APYTUM pacIpOCTpaHeHHBIM JIO3YHIOM
1990-x rr.: «CreImHO OBITH OemHbBIM». TeM caMbIM
JIOCTOVIHCTBO pelylpoBajIochk IIIaBHBIM 00pa3oM
K «TOCTOVIHOVI» XXVI3HW, 101, KOTOPOVI IIOHMMAaJIVCh
B IIEPBYIO O4Yepelb OOraTcTBO, IOCTaTOK, KOMopT,
6maromnostyune. Takym 0Opa3oM, TIaBHBIVI CMBICIT
JIOCTOVIHCTBa yCMaTpUBaJICsi B BO3MOXKHOCTM IIO-
TpeOrieHMs Bcepas3IMYHBIX Os1ar, 0cCOOEHHO Mare-
PVIQJIBHBIX U JOPOTMIX.

VIHBIMY CJTOBaM¥, B IIOHVMMAHUM YeJIOBEYECKO-
ro JIOCTOMHCTBa B IocTcoBeTckom Poccum csep-
HIvIack HeKad yIepOHast OypKyasHas KOHTppe-
BOJTIOIIMA. VICTOpUUYeCKM «IOCTOMHCTBO» IOJITO€e
BpeMsl TIOHVMMAaJIOCh COCJIOBHBIM OOpa3oM: ellle B
pycckmx cioBapsix kKoHula XVIII B. mepBbIM 3Ha-
yeHMeM «IOCTOMHCTBa» yKas3bIBaIMCh «UMH, BaX-
Hasl JOJDKHOCTB, can» (CiioBapb Axamemwun Poc-
cuvickort, 1794, ct. 769). BypXyasHble peBOIIOIINM
HoBoro BpemeHM X0Ts OBI 4aCTMYHO, HO HUBEIIV-
pOoBaJIM YIIOMSIHYThIe COCJIOBHBIE PasjInyms, IIpo-
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And what is the message of the word “dig-
nity” in the cloying Russian version? Granted,
the particular form taken by this translation
can be attributed in part to modern Russian
linguistic features and semantic associations;
yet I think that, regardless of these consid-
erations, the Russian version proved to be
singularly consonant with the underlying ide-
ological changes that were taking place in Rus-
sia at the time. First, even if we remain with
the notion of dostoinstvo (“dignity”), the ver-
sion that has prevailed seems to say not “this
thing lives up to you” but “you live up to this
thing”: in the former case the measure is the
human being and in the latter case the hu-
man being’s worth is measured by the thing.
Secondly, dignity is implicitly related to the
amount of money you are prepared to spend
on yourself. To put it another way, you can
earn your worthiness of compliments by fork-
ing out a certain sum of money. All of this res-
onates with another popular catchphrase of the
1990s: “It’s a shame to be poor”. Thus, digni-
ty was reduced to “dignified” life, meaning
above all wealth, comfort, and wellbeing. The
hallmark of dignity was the possibility to con-
sume various goods, especially expensive ma-
terial goods.

In other words, post-Soviet Russia saw a
woeful bourgeois counter-revolution in its
conception of human dignity. Historically,
“dignity” had been associated with the no-
tion of social estate: Russian dictionaries as
late as the end of the eighteenth century list-
ed as the first meaning of the word digni-
ty “rank, important position, status” (Slovar’,
1794, col. 769). Bourgeois revolutions of the
modern time levelled out, if only partially,
the above-mentioned distinctions of social
estate, moving toward a modicum of univer-
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ABUTAsICh B CTOPOHY HEKOeVl yHMBepcasIM3alluiL.
YimepOHOCTE JKe POCCUTICKOVI CMBICTIOBOVI Oy PXKy-
a3HOVI KOHTPPEBOJIIOIIN, HAITPOTHB, IIJIa Bpaspes
C 9TUM ABVDKEHMEM K yHUBepcau3aluy, paKTu-
YeCcKV BbIpaykasl VIHOWVI, CerperaryiOHHbIVI CMBbICT:
yeM OoJIbIlie jieHer, TeM OOJIbIlle TOCTOMHCTBA, OT-
CYTCTBUe e JeHer JIUIIIaeT JOCTOMHCTBA OrPOM-
HBIE CJIOM HaCeJICHVS.

2. O JIMYHOCTH M 00SI3aHHOCTIX
B POCCUMCKOV IOPUIMYIECKOV JIuTeparype

Heckorbko 1MHOe pas3BuTie HaOIIOIaIoch B
IOPUAMYECKO MBICIM TIOCTcoBeTcKov Poccum,
11 pasdbopa KOTOpoV HpwuaeTcss MpuOerHyTh K
OOIIMPHOMY IUTHUPOBaHNIO’. B Hell Beslach aKTMB-
Hasi Ooppba ¢ «KOMMYHM3MOM» — IJIaBHBIM 0Opa-
30M I1yTeM HacakK[leHVs aHTMKOMMYHVCTIYeCKO
VIeOoJIOrMM KaK 4ero-TO «eCTeCTBEHHOI'0», COOT-
BETCTBYIOIIETO CaMOV «IIpUpOfie UesloBeKa» U IIo-
TOMY SIKOOBI He SIBJISIIOIIerocs MIeosIoruert. DIIo-
XaJIbHBIe VI3MEHEeHVs], CBEPIIBIIIVIECS B Te TOMBI,
HAIIUIVI CBO€ BBIpaykeHVie U B IIPVHSTON B JjeKabpe
1993 1. HoBont Koncturynmu P®, nevicTeyrorent ¢
HEeKOTOPBIMM TIOITPaBKaMU I1I0 Cevl JIeHb.

B paMkax aHTMKOMMYyHMCTIYeCcKOV OOpbOBI B
TekcTe KOHCTUTYIIMM ITporHaivt IIOYTU BCe YIIO-
MMHaHM «IMYHOCTV» — IIPaBa, 110 HeIOCMOTPY
OCTaBIINCHh B 21-11 cTaThbe O JTOCTOMHCTBE JIMYHO-
crwe. Eciin B mocsiesiHent coBetckont KoHeTurynmm
1977 1. mericst crietmasibHBIN pasgen «[ocynmap-
CTBO ¥ JIMYHOCTB», a B HeM — ry1aBa «OCHOBHBIE
IpaBa, cBoOozbI 11 00s3aHHOCTY TpakaaH CCCP»,
TOo B Koncrurynyum 1993 r. Ha ee mecTo 3acTynm-
71a m1aBa «[IpaBa 1 cBOOOIBI UesIOBeKa M I'pakia-

2 Cp.: «VIMeeTcst HayKa, KOTOpasi 110 CBOEVI CYIITHOCTY HU-
KaK He MOXeT 130eXaTb IUTUPOBaHW, a IMEHHO IIpa-
BO. /I3 3TOTO BUTHO, CKOJTh HEeHaTIeXXHEI JIOJKHBI OBITH BCe
fopuandeckre cyxaenus. Ho Hekoe M3HavaIbHOE IIpaBo
HeVICTBUTEIILHO MOIJIO OBl OBITE IIpeficTaBiieHo 1 Oe3 mu-
TuposaHus» (AA 24, S. 871; Kart, 2022, c. 285).

* OcobeHHO OTUET/IMBO 3Ta HeJlopaboTKa IT0 JIVIMUHA-
LV OHATVS JIaHoCcTH 13 TekcTta KoHeruryym 1993 r.
3aMeTHa B 64-11 cTaTbe, B KOTOPOI yKa3aHo, UTO BCS BTO-
pasi raBa «[IpaBa 1 cBOGO/IBI YeTOBEKA U TpaKIaHMHA»
OICHIBAET «IIPAaBOBOVI CTaTyc JIMUHOCTU». Kyma mmpu
5TOM IIPOIIaJI IIPaBOBOVI CTaTyC I'PakIaHVHa, OCTaeTCs 3a-
TajIKOL.
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salisation. The main thrust of the semantic
bourgeois counter-revolution in post-Soviet
Russia was directed against universalisation,
effectively carrying a segregationist message:
more money means more dignity, while a lack
of money deprives huge masses of the popula-
tion of their dignity.

2. Personality and Duty
in Russian Legal Literature

Legal thought in post-Soviet Russia devel-
oped in a somewhat different direction. Its
analysis requires numerous citations.? The cru-
sade against “communism” took the form of
instilling an anti-communist ideology as some-
thing “natural”, according with “human na-
ture”, and therefore as not constituting an
ideology. The epoch-making changes that took
place in those years were reflected in the new
Constitution of the RF which was adopted in
December 1993 and which, with some amend-
ments, remains in effect.

As part of the anti-communist struggle, all
references to the “individual” were dropped
from the Constitution, although due to over-
sight, Article 21 does refer to the dignity of the
individual.> Whereas the last Soviet Constitu-
tion of 1977 had a special section devoted to
“The State and the Individual” with a chapter
entitled, “The Basic Rights, Freedoms and Du-
ties of Citizens of the USSR”, the 1993 Consti-
tution replaced it with the chapter, “Rights

2

Cf.: “There is a science that has the property that it
simply cannot dispense with citations, namely, law.
Here we see how uncertain all juridical judgments must
be. An original justice could actually be introduced,
however, without citation” (V-Lo/Wiener, AA 24, p. 871;
Kant, 1992, p. 321).

® The failure to eliminate the concept of individual from
the 1993 Constitution stands out in Article 64 which says
that the whole Chapter Two, “The Rights and Freedoms
of Man and Citizen”, describes “the legal status of the
individual”. What happened to the legal status of the
citizen remains a mystery.



HuHa». Tak B perictByroment Koncrurynum Pd
He TOJIBKO IIOYTHM IIOJIHOCTBIO OBUIO YCTpaHEHO
«COIUAJIVICTIUECKOe» TIOHATME JIMYHOCTI, HO M3
KJIFOUYEBbIX 3arOJIOBKOB — TaKXKe U HOHATHE 00sI-
3aHHOCTU IpaxgaHuHa / yesioBeka. Ilocrte mecs-
TWIETUI TOCIOACTBA MAPKCUCTCKO-JIEHTHCKOV
dwtococprm, o moBony M 0e3 cchlyIaBIIeViCS Ha
TeHeTUYeCKYyI0 ITPeeMCTBeHHOCTb C [IMaJIeKTH-
kot I.B.®.Terens, ero miybokoe TONKOBaHIe
B3aMIMOCBS3M IIpaB M OOs3aHHOCTEV, CTOJIb yOe-
IVTeILHO Hallle/Illee CBoe oTpakeHme B «Dyio-
codpum mpasa» (1821) (Terems, 1990, c. 207, §155,
c. 288, §261; Hegel, 2009, S. 143, §155, S. 208-209,
§261), 6pUI0 OITHOCTBIO ITPOUTHOPMPOBaHO. [ Ipo-
M30IIUIO 3TO He cjTydartHo. [ IpydnHbI cThIIMBOrO
samaramBadms B Konctury1mm 1993 r. o0s3aHHO-
CTell, KOTOpble, HECMOTPs Ha OTCYTCTBME B 3arila-
BIW, BCe PaBHO IPVCYTCTBYIOT B IJIaBe O IpaBax
" cBOOOaX, MpaBaononooHo oobsacHI B. A. YeT-
BepHMH: «KOHCTUTYIIMS HMKaK He CBA3bIBaeT Ipa-
Ba 4eJIoBeKa C KaKyMy ObI TO HU ObLIO 00si3aHHO-
CTSIMM YeJIOBeKa M yCTaHaBJIMBaeT 0e3yCIIOBHYIO
00s13aHHOCTb TOCydapcTBa IIpM3HaBaTh, COOIIIO-
JlaTh ¥ 3allIMIIATh IIpaBa yesioBeka. B 3ToM Boripo-
ce KOHCTUTYLIMIOHHOE IIPaBOIIOHVIMaHVe CXOLMUT-
Cs C TPaAMIVIOHHOV MIeO0JIOTMENT IIpaB YeJIOBeKa,
pasBuUBaeMoOVl B paMKaxX COBPeMeHHOIro Iopuiyye-
cKoro ymmbeprapmsma» (Herseprus, 2003, c. 32).
[TpyumHBI M3MeHeHUT B OTHOIIEHUM K O0s-
3aHHOCTSIM HOCWJIV CyTy0O MIeOosIOrmyIecKmi Xa-
pakTep. Coserckast KoHcTuTynms cBomwia, Kak
3TO yTBepXIaeT pefakTop M3BeCTHOro yueOHM-
Ka «[IpaBa uesioBeka» usleH-KoppecrioHaeHT PAH
E. A.Jlykamesa, «II0JI0)KeHMEe YeJIOBeKa TOJIBKO
K ero B3alMOCBSA3M C TOCYJapCcTBOM B KauecTBe
rpaXk/IaHMHa, OJIy4YMBIIIero cBou Iipasa B “map”
OT rOoCyIapCTBEHHOVI BJIACTU M BCEIIEIIO €V1 IOV~
HeHHOro. ...HoBad KoHcturynmsa PP BocctaHas-
JIMBaeT Te olIIleuesioBevecKyie IIeHHOCT, KOTOpbIe
ObUII yTBEepXKIIEHBI B pe3yJIbTaTe Oyp>KyasHBIX pe-
BOJIIOIIVVI ¥ HAIIUIV CBOE BOIUIOIIIEHME B 3aKOHO-
JlaTeJIbHBIX aKTax, BIIEpBble B MICTOPUM UesloBede-
CTBa 3aKpPeMMBIINX PaBeHCTBO, CBOOOMY, IIpaBo Ha
cuactee...» (IIpaBa uesioBeka, 2011, c. 104); 1 mastee:
«[IpaBa smmaHOCTM He “map” 3akoHOmaTesIsl, a CoO-
MaJIbHBIe BO3MOXHOCTM, ODecrieunBaronye ue-
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and Freedoms of Man and Citizen”. Thus, the
current Constitution of the RF, in addition to
practically dispensing with the “socialist” con-
cept of the individual, also drops the concept
of the duties of citizens/human beings from its
key headings. After decades under the sway of
the Marxist-Leninist philosophy which was at
pains to trace its lineage to Hegel’s dialectics,
convincingly set forth in Outlines of the Philos-
ophy of Right (1821) (Hegel, 2008, p. 161, §155,
pp- 236-237, §261; cf. Hegel, 2009, p. 143, §155,
pp- 208-209, §261), Hegel’s profound interpreta-
tion of the link between rights and obligations
was now totally ignored. This did not happen
by chance. The reasons for which the 1993 Con-
stitution quietly sidesteps the mention of obli-
gations in its chapter titles, although they are
nevertheless present within the chapter on
rights and freedoms, have been illuminated by
Vladimir A. Chetvernin (2003, p. 32): “The Con-
stitution does not connect human rights with
any human duties and establishes the state’s
unconditional obligation to recognise, observe
and protect human rights. On that issue the
Constitution coincides with the traditional hu-
man rights ideology espoused by modern legal
libertarianism.”

The reasons for the change of stance on du-
ties were strictly ideological. The editor of the
well-known textbook Human Rights, Corre-
sponding Member of the RAS Elena A. Luka-
sheva (2011, p. 104), claims that the Soviet
Constitution reduced “the position of human
being only to the interaction between the state
and the individual as a citizen who has been
‘granted’ rights by the state power and is to-
tally subordinate to it [...] The new Constitu-
tion of the RF restores the universal human
values established as a result of bourgeois rev-
olutions, values enshrined in the legislative
acts which for the first time in human history
proclaimed equality, liberty and the right to
pursue happiness [...]”; and further: “Individ-
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JIOBEKY OIIpefieJIeHHBIVI CTaHAapT Xu3Huw» (Tam
xe, c. 102). V1 ecyin npaeosiornyeckyie MOTUBbBI KOH-
CTUTYLIVIOHHBIX VM3MeHeHWUV pasbscHeHUs Jlyka-
IIIeBOVI WJUIIOCTPVPYIOT ITPeKpacHo, TO B cofleprKa-
TeJIbHOM IlJIaHe B 3TOM OOBSICHEHUY BO3pakeHMsI
BBI3BIBAIOT €J1Ba JIV He Bce yTBepXKaeHus. Bo-miep-
BbIX, JlyKallleBa co3HaTeJIbHO UIHOPUpPYET IIOHS-
Tre auaHocTy B Koncrurynnmu 1977 r., nenad sup,
OynaTO B HeVI T peub UCKITIOUMTEIIBHO O TpaKia-
HuHe. B orHOmenny KoHcTuTymi Haien crpa-
Hel 1918, 1924, 1936, 1977 v 1993 rr. dpakTOM ABIIS-
eTCsl TO, YTO HOCTIeIHsAs coBeTcKast KoHcTurytims
1977 r. mpencraBiisgeT coOOM YHMKaIBHBIN I0PU-
AVYeCcKUI IOKyMEHT, B KOTOPOM IIOHSITVe JIMYHO-
CTV UTPaeT IepBOCTEIIEHHYIO poJIb HaduMHas yxKe
¢ mpeaMOyJIbl («BCECTOpOHHee pas3BUTHe JIMYHO-
cTw»). IIpumMedaresbHO Takke, uTo y Jlykaresorn
«ob111evesioBeyecKie 1IeHHOCTI» COCeICTBYIOT C
«Oyp>Kya3sHBIMW» PEBOJIIOIVISIMIL, I B 3TOM He BU-
AUTCA HUKaKoro JmccoHaHca. Kpome Toro, ecin
HoBasi KoHcTUTYLIMSA 1 B caMOM JIejle BOCCTaHOBU-
Jla TIepeurnciieHHble «00ledesioBedecKie I1eHHO-
CTW», TO TPYIHO OOBSICHUTE, KaK 3TO MOIJIO IIPOV-
30WTH, €CJIV BO BCeM ee TeKCTe He TOJILKO He yIIOo-
MAHYTO IPaBO Ha CcYacTbe, HO He BCTpedaeTcs U
camo roHsiTHe cyacThbs. Ocobo oTMeuy, uTo, Kak 1
B peKJIaMHBIX CJIOTaHaX, B pa3bsCHEHVSX KOHCTU-
TYIIVIOHHBIX TIOJIOKEHUVI O ITpaBax OOJIBITYIO BaXk-
HOCTb B yueOHMKe IIprioOpeTaeT MMEHHO «CTaH-
JapT XM3HW», a He KaKye-TO 00sI3aHHOCTL.
Bbopnba ¢ Coserckim CorozoM pedpeHOM IIpo-
XOIUT 4Yepe3 MHOTMe aBTOPUTETHBIE IOSCHEHVIs
KOHCTUTYIIVIOHHBIX IIOJIOKeHWMV. bemBmmin  cy-
npa EBpomnerickoro cyga IO IIpaBaM 4eJloBeKa
A.VI. KoByiep momuepKuBaeT, 4TO cama II0CJIefio-
BaTeJIbHOCTD CJIOB B Ha3BaHMM pasziesia KoHerury-
v 1977 r. — «ocymapcTBo M JIMYHOCTE» — CBU-
metenbcTByeT o nupamune 1eHHoctenr B CCCP,
IpezrosiaraBiieil <« IIOAYMHEHHOCTb JIMYHOCTU
rocygapctsy» (Kosiep, 2019, c. 9). VMubix apry-
MEeHTOB OH IIpV 3TOM He ITpuBoauT. OH Xe, KaK 1
JlykareBa, yTBepXIaeT: «...COBETCKasl IIpaBOBas
HOOKTPMHA IpM3HaBajla TOJIBKO OOpeTeHHBIe (OK-
TpoupoBaHHbIe) IpaBa IpaxpgaHuHa» (Tam xe,
c. 10). Hackonbko s MOTy CyuTh, B POCCUVICKOM
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ual rights are not a “gift’ from the law maker,
but social opportunities which ensure certain
living standards” (ibid., p. 102). While Luka-
sheva does an excellent job of illustrating the
ideological motives behind the constitution-
al changes, on matters of substance, almost all
of her claims are vulnerable to objection. First,
Lukasheva consciously ignores the concept of
individual in the 1977 Constitution, pretending
that it deals only with the citizen. In consid-
ering the Russian constitutions of 1918, 1924,
1936, 1977, and 1993, it has to be said that the
Soviet Constitution of 1977 is a unique legal
document in that the concept of the individu-
al looms large, beginning from the preamble
(“all-round development of the individual”). It
is noteworthy that Lukasheva speaks of “uni-
versal human values” in the same breath as
“bourgeois” revolutions, seeing no contradic-
tion there. Furthermore, if the new Constitu-
tion did indeed restore the above-mentioned
“universal human values,” how was this pos-
sible with a text that never once mentions the
right to happiness or indeed the concept of
happiness? It is important to note that “living
standards,” and not some kind of obligations,
are front and centre in the textbook’s promo-
tional slogans and its explanations of the con-
stitutional provisions.

The struggle against the Soviet Union fig-
ures in many authoritative justifications for
present-day constitutional provisions. Anatoly
I. Kovler (2019, p. 9), a former judge of the Eu-
ropean Court of Human Rights, stresses that
the sequence of words in the title of the 1977
Constitution’s section “The State and the In-
dividual” reveals the pyramid of values in the
USSR which assumed “subordination of the
individual to the State”. This is the only argu-
ment he adduces. Like Lukasheva, he maintains
that “[...] the Soviet legal doctrine recognised



IOPUAYECKOM sI3bIKe CJIOXKMJIach CTpaHHasd U He-
Jjleriasi KOHBEHIIVsI, B COOTBETCTBUM C KOTOPOW, B
YacTHOCTY, IIPOTMBOINOCTABIISIOTCA «OKTPOUPO-
BaHHbBIE» W «HApPOIHbIe» KOHCTUTYIIUN: IIepBble
OPUHATE YYpPeOUTEeIbHBIMI COOpaHMUSAMM VIIN
HaplaMeHTaMU, B TO BpeMs KaK BTopble — pede-
pennymamn. Kyrma B TakoM cilydae IionajaroT B
OyKBaJIbHOM CMBICIIe «OKTPOVIPOBaHHBIE», TO €CTh
TrojlapeHHbIe VIV II0KaJIOBaHHbIe MOHApXOM KOH-
CTUTyLMM (HampuMmep, Ipycckas KoHcTuTyiims
1848/1850 rT.), KOTOpPBIE B CTPOTrOM CMBICJIE CJIOBa
TOJIBKO VI SIBJISIFOTCS OKTPOMPOBaHHBIMM, OCTaeT-
cs Ge3 oTBeTa.

I'lo sTOVI MpUUVIHE COMHUTEIILHO VICTOJIKOBaHVIe
00peTeHHBIX IIPaB KaK 00s3aTeJIbHO OKTPOVIPOBaH-
HBIX — TIOCJIe[THIE JIOJDKHBI OBITh, CKOpee, IoXa-
JIOBaHHBIMM VIV JTapoBaHHBIMI. He Bcsikoe oOpe-
TeHHOe IIpaBO 4YeJIoBeKa, VIMeIoIllee CBOVIM VCTOY-
HVKOM IIO3UTVBHOE IIPaBO, SABJISIeTCS B 9TOM CMBbIC-
Jle OKTpowMpoBaHHBIM. Ecimt xe roBoputh IIpm-
MEeHUTEeJIbHO K KOHCTUTyHuy, To KoHcTuryrms
1977 r. He gBisi1ack papoM [eHepasIbHOrO ceKkpeTa-
ps LK KTICC wm Ioimt6ropo, a Obu1a nipmHSTa
MIpeICTaBUTeIbHBIM opraHoM — Bepxosubim Co-
BeToM CCCP — mocsie BceHapOIHOTO 00Cy XIIeHs
ee poekTa’. BepositHo, Kopiep, kak 1 Jlykariesa,
TeM He MeHee IPUIepKMBaeTCs O3V, COryIac-
HO KOTOpPOW IpaBa IpaXk[laHMHa, yIIOMMHaeMble
B Koncrurynmm 1977 r.,, gaBisroTcs «gapomM» rocy-
napcrseHHoM BiiacTy B Coperckom Corose 11 B 5TOM
CMBICJTe OHU «OKTpOMpoBaHb». Kakum obpaszom
PV 5TOM TpaKTOBaTh HpuUHsTHe 3Ton KoHcTnTy-
VIV TTapJIlaMeHTOM II0CTIe BCeHapOIHOro 00CyxKie-
HVIS, I MeHsI OCTaeTcsl HeNOHATHBIM. Bosmox-
HO, BIIPOYeM, UTO BOITPOC 00 OKTPOMPOBaHMUY KOH-
CTUTYLIMV pelllaeTcs MHade, HeXXeJIy B OTHOIIe-
HUW IIpaB: BO BTOPOM CJIy4dae MOXKHO IIofipasyMe-
BaTh HPVHAJIeKHOCTD YeJI0BeKy HeKOTOPBIX ecTe-
CTBEHHBIX ITpaB OT POXeHNs, a He B CUJTy KOHCTU-
TyLIUW, ITyCTh U IIPVHSTOV Ha pedpepeH iy Me.

* Jaxe Te, KTO cumMTaeT AaHHYIO KOHCTUTYLWIO JIMIIb
«IIMPMOV» DTS TIPOM3BOJIA BJIACTEV, BEIHYXKIIEHBI IIPV-
3HAaTB, 9TO Pe3yJIbTaTOM BCeHapOIHOTO 0OCYXIeHMs CTa-
JI0O «BHECEHWe BecbMa CYIIeCTBEHHBIX IIOIIPaBOK», B TO
BpeM: Kak ITpoekT Koncrurynym 1993 r. Hm Ha Kakoe
BCeHapOIHOe 00CyXIeHue BOOOIe He BBIHOCWIICS, CM.:
(Imurpues, 2008, c. 38).
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only granted civil rights” (ibid., p. 10). As far
as I can judge, a bizarre convention has arisen
in Russian legal parlance which, among oth-
er things, juxtaposes “octroyed” and “popu-

i

lar” constitutions, the former being adopted
by constitutional assemblies or parliaments,
and the latter by referendum. What happens to
the constitutions (like the Prussian 1848/1850
Constitution) which have been granted by the
monarch in the strict sense of the word remains
unclear.

For this reason interpreting granted rights
as octroyed by the ruler is dubious; the latter
should be considered to be bestowed rights.
The 1977 Constitution, for example, was not
a gift of the General Secretary of the Central
Committee of the Communist Party of the So-
viet Union or the Politburo but was passed by
the representative body, the Supreme Soviet
of the USSR after a nationwide discussion of
its draft.* Apparently Kovler, like Lukasheva,
still holds that the civil rights mentioned in the
1977 Constitution are “a gift” of state power in
the Soviet Union and have been “octroyed” in
that sense. How to interpret the adoption of the
Constitution by parliament after a nationwide
discussion remains unclear. Perhaps the ques-
tion of the constitution being bestowed is de-
cided differently than the questions of rights:
in the latter case we may be looking at certain
natural human rights given from birth and not
by a constitution, even if it is adopted by ref-
erendum.

Leaving aside the legal niceties and sum-
ming up what has been said up to this point,
I would like to stress that the exclusion of du-

* Those who see this Constitution as a mere “screen”
to cover up arbitrary rule have to admit that the na-
tionwide discussion led to the “adoption of substantial
amendments,” whereas the draft Constitution of 1993
was never put to a nationwide referendum; see Dmi-
triev (2008, p. 38).
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OcrabJiss B cTOpoHe IopuIdecKyie TOHKOCTY 1
HIOIBOZIA ITpeIBapUTeIIbHBIV UTOT, IIOTYepKHY, YTO
VICKJTIOUeHe 00g3aHHOCTeVl 13 CaMOro Has3BaHMs
Bropot miaBbl Koncrurynmm 1993 r. mpussano
ObUIO MIPOIEMOHCTPUPOBATh HEOTUYKJaeMBbIVl Xa-
paKkTep OCHOBHBIX ITpaB 11 CBOOO]T UesioBeKa: «...Io-
CyHapCTBO He MOXXeT OTHSATh Y UeJIoBeKa ero IrpaBa
¥ cBOOOIIBI, [Taske eCiIV OH HapyIlaeT 00s13aHHOCTh
OBITH 3aKOHOMOCTTYIITHBIM. [ocymapcTBO BIIpaBe
OrpaHWYNTD OCYIIIeCTBIIeHVe YeJIOBeKOM ero IIpaB
1 cBobozI... Ho oHo He BrIpaBe, Jake B HaKa3aHMe
3a IIpecTyIUleHte... OTKa3aTh eMy B IIpM3HaHUM
€ro 4eJjIoBeYeCKOro IIOCTOMHCTBa» (YeTBepHUH,
2003, c. 34). Ho 94TO0OBI BBIPa3UTh 1 3aKPENTh STOT
HOBBIVI CMBICJI IIpaB 4esioBeKa, B KoHcTuTynmm
P® 1993 r., moMMMO JOKTPVHAJIBHOIO OTPBIBAHMA
o0si3aHHOCTEV! OT IIpaB, PV KOTOPOM IIpaBa Bce
GosIblile TIPUIIVICHIBAJIVICH YeJIOBEKY ¥ TpaKIaHW-
HY, B TO BpeMsi KaK 00s3aHHOCTM — TOCYHAapCTBY
(CT. 2), ¥ HOMMMO pacCMOTpPeHMs B KadecTse IIpa-
BOBOI'O TaKOT'O OTHOLIIEHV I, B KOTOPOM Ha CTOPOHe
OJIHOTO — TOJIBKO ITpaBa, a Ha CTOPOHe JPyroro —
TOJIBKO OOSI3aHHOCTI®, IO KpaviHell Mepe HeKOTO-
pBle IIpaBa yesloBeKa OBLIV MCTOJIKOBAHBI B JIyXe
ecTecTBeHHOTO Ipasa (CT. 17, u. 2). Hanbortee ymau-
HYI0 POPMYJIMPOBKY [IJIsL 3TON TpaHChOopMalim
Haiues1 akafgemuk PAH B. C. Hepcecsiai:

VcnionmpsoBanme B KoHCTUTYIIMM HOBOW IS
HacC eCcTeCTBeHHO-TIPaBOBOVI KOHCTPYKUVW IIPU-
POXIIeHHBIX IIpaB ¥ CBOOOJ, yesioBeKa II0 CyIlle-
CTBY HaIIpaBJIeHO IIPOTVB paHee IOCIOfICTBOBaB-
IIVX B Hallleyl TeOpuM ¥ IIpaKTVKe IIpeJicTaBiIe-
HUM 00 OKTPOMPOBAaHHOM ([JApPOBaHHOM CBEPXY
oduIMaIbHEIMI BJIACTSIMI) XapaKTepe ITpaB JIo-
Tevt. AHMusmamuueckutl cMolc/1 JAHHOVI KOHCTPYK-
LIV OYeBWIeH: OCHOBHBIE ITpaBa 1 CBOOOIbI ITpH-
HajIeXXaT KakKIoMy 110 6e3yC/IOBHOMY eCcTeCcTBeH-
HOMY OCHOBaHMUIO (B CIJIy HPUPOIHOTO aKTa
POXIIeHMsI), a He B 3aBUCHMOCTU OT JAVIKTYeMBIX
rocygapcTBoM yonosuit. He mo  ycmorpenwmro,
BOJIe ¥ pellleHVIO BiiacTeit. OnpesesieHHas crmiu-
Au3ayusA nood ecmecmberHoe npabo Ipr3BaHa 30€Ch
MIPOIEMOHCTPYPOBATh VCXOIHYIO 11 0e3yCIIOBHYIO
CBOOO/TY, TIPAaBOMOYHOCTD ¥ IIPaBOCYOBEKTHOCTh
mobOro MHAMBK/IA B €r0 OTHOIIEHMIX CO BCeMU
OCTJIBHBIMM — TOCY[IapCTBOM, OOIIIECTBOM, [IPY-
ruvut veavBramm (Hepcecsrr, 2005, c. 375).

5 Yro sBIsIeTCS HOHCEHCOM C TOUKM 3peHms KanTa; cm.
00 sToM monpobree: (AA 06, S. 241—242; Kanur, 2014,
c. 117-119).
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ties from the title of chapter two of the 1993
Constitution was designed to demonstrate
the inalienable character of the basic human
rights and freedoms: “[...] the state cannot
take away from human being his rights and
freedoms even if he violates the obligation to
be law-abiding. The state has the right to lim-
it man’s exercise of his rights and freedoms
[...] But it has no right, even as punishment
for a crime [...] to deny him his human dig-
nity” (Chetvernin, 2003, p. 34). But to express
and seal this new meaning of human rights,
the 1993 Constitution, in addition to doctrinal
severance of obligations from rights, whereby
rights increasingly were ascribed to human be-
ing and citizen while obligations belonged to
the state (Art. 2), and in order to account for the
legitimacy of a situation in which one side has
only rights and the other side only duties,” at
least some human rights have been interpreted
as natural rights (Art. 17, part 2). The essence
of this transformation has been most succinctly
formulated by Full Member of the RAS, Vladik
S. Nersesyants (2005, p. 375):

The Constitution’s novel use of the
natural rights approach to the inborn rights
and freedoms of human being is essentially
aimed against the notion that people’s rights
have been handed down from on high (by
the authorities), the notion that was hitherto
prevalent in our theory and practice. The anti-
statist intent of this approach is obvious: the
basic rights and freedoms belong to each person
on unchallengeable natural grounds (the fact
of having been born) and not depending on
the conditions dictated by the state. Not at
the discretion of, or by the will or decision of
the authorities. Stylisation as a natural right is
called upon to demonstrate the original and
unconditional freedom, legal capacity and
agency of any individual in his/her relations
with all the others, be it the state, society or
other individuals.

> This is nonsense from Kant’s point of view; see more
on this in MS, AA 06, pp. 241-242; Kant, 1996a, pp. 396-
397.



Ecmt mompoOoBaTe 0000IIMTE CMBICTT 3TMX
KOHCTUTYIIMOHHBIX HOBOBBEIEHMUV AaHTUKOMMY-
HUCTUYECKOV OCTCOBETCKOM Poccmm, TO OH BhI-
IJIAUT CJIeAyIomyM oOpa3oM: desioBeK oOJIaza-
eT IIpaBaMV BHe KaKOV-/T100 3aBUICVIMOCTH OT CBO-
X 00sI3aHHOCTeT, Oe3pa3INyHO K CBOeMy IoBeje-
HVIO, 9TV IIpaBa HOCAT €CTECTBEHHBIVI XapaKTep,
He 3aBVICAT B CBOEM ITPOVICXOXKIEHWN OT TocyAap-
CTBa, 4eJIoBeK oOJIajaeT JOCTOMHCTBOM Oe30THO-
CUTEJIBHO K CBOEMY ITOBEIeHMIO 11 eMy HI4ero He
TpebyeTcs MpenpvHMMATh IS €r0 00peTeHs,
HO TOCyapCTBO 00sI3aHO Besueckm oOeperarb 1
OXPaHSTh 3TH IIpaBa ¥ BCera, IIpy JI0ObIX 00CTO-
ATeJIbCTBaX IIPU3HAaBaTh €ro YesloBeuecKoe J0CTO-
mHCTBO. TakM 00pa3oM, K TOMY, UTO IOCTOMHCTBO
VI3MepsIeTCsl JeHbraMy M CTBITHO OBITh OeTHBIM,
IOpuanYecKrie JIOKYMEHTBI, BYJIbrapHO TOJIKYe-
Mble, JOOABWIIN: sl TOCYIApCTBY HIUYeM He 00si3aH,
3TO OHO MHe O0$3aHO, y MeHS eCTb MHOXeCTBO
IIpaB, VI TOCYAApCTBO 00s3aHO VX cOOIIOAaTh BHE
3aBVICIMOCTYL OT TOI'O, IIOMHIO JIVI I O HEKMX 00sI-
3aHHOCTSIX, CTBIZIVIBO 3aMaCKVPOBaHHBIX, VIJIVI e
HeT, IIpaBa MHe O0eCITeYMBaiOT «OITpeeJIeHHBIV
CTaHAAPT XM3HW», M HUKTO ¥ HUYTO He BIIpaBe
OTKa3bIBaTh MHE B YeJIOBEUECKOM JIOCTOMHCTBE He
TOJIBKO W3-3a HeCOOJIIONEeHMST 0OSI3aHHOCTEV, HO
Iake HECMOTPSI Ha CaMble OTBsIBJIEHHBIE U Yy[O-
BUIIIHBIE IIPeCTYIJIeHNs, 0€30THOCUTEIBHO K KO-
TOPBIM s OBUT ¥ OCTAIOCh «BBICIIIEVI 1I€HHOCTHIO.
Yxe He miepBoe ecsTIIIeTIIE HEKOTOPbIE POCCUTI-
CK¥e ITOJINTVKM Bortpeku 4. 2 cT. 13 Koncturyimm
P® MeuTaroT co3narh MUPUUECKYIO 00beqVHSIO-
IITyI0 MIEOJIOTMIO — peasIbHas )Xe, He BbIIIyMaH-
Hasl, CJIOKMBIIasics Tocsie pacraga CoseTckoro
Coro3a, YaCTMYHO OIIMCaHa BBIIIIE.

3. HocToMHCTBO TMUYHOCTH /
4JesI0BedecKoe JOCTOMHCTBO
B Koncrurymn Pd:
poccuricKas ImpaBoBasi HayKa

ITpoBosmianiene yejoBeKka — K CJIOBY, ITPVIH-
LIUIIVaJIbHO Yero-To IOCIOCTOPOHHETo, a He TpaH-
CIIeH/ICHTHOIO — BBICIIel 1IeHHOCTBIO HaTaJIKW-
BaeT Ha BOIIPOC O TOM, «0Opa3 KaKoro uejioBeKa
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If one were to sum up the meaning of these
constitutional novelties in post-Soviet an-
ti-communist Russia, it amounts to the follow-
ing: human beings have rights independently
from their duties and behaviour; these rights
have a natural character, i.e. they do not orig-
inate from the state; human beings possess
dignity regardless of their conduct and they
do not have to do anything to acquire it, but
the state is obliged to safeguard human rights
and recognise human dignity under any cir-
cumstances. Thus, to the notion that dignity is
measured by money and that it is a shame to
be poor, legal documents, on a vulgar interpre-
tation, have added the following: I owe noth-
ing to the state, it is the state that owes to me;
I have a lot of rights and the state is obliged
to observe them, regardless of whether I am
mindful of my obligations or whether they
are quietly disguised; my rights entitle me to
“a certain standard of living” and no one and
nothing can deny me my human dignity not
only if I am derelict in some duties, but even
if I commit the most heinous of crimes — I re-
main “the supreme value” regardless. For dec-
ades now some Russian politicians, contrary to
part 2 of Article 13 of the RF Constitution, have
been dreaming of creating a mythical, unifying
state ideology. Meanwhile the real one, which
has taken shape since the collapse of the Soviet
Union, has been partially described above.

3. Individual Dignity /
Human Dignity
in the RF Constitution:
The Russian Legal Science

Proclaiming humankind — incidentally,
not transcendent, but of this world — to be the
supreme value prompts the question, “what im-
age of human being does this or that legal doc-
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HeceT B cebe Ta WM MHas IIpaBoBasl JOKTPMHA?
Kaxkort 4esioBek BO3BOOWMTCS B Measl Y BBICIIYIO
neHHOCTE?» (Kypkun, 2014, c. 66). Kak crpasen-
mmeo 3amedaroT b. A. Kypkmn n V. C. VickeBuy,
«ITpOBO3IJIAIIasl YesToBeKa “BBICIIIEVI IIEHHOCTHIO ,
CTaHOBWUTCSI HEBO3MOXKHBIM yVITH OT BOIIpOca O Ka-
yeCcTBe 9TOro yejioBeka. [laammiit ueioBek — Toxe
uesiopek. OH OyzeT “BbIcIient IleHHOCTBIO? Mozy-
CBI UeJIOBeYHOCTM BooOIIIe GecripenenbHbD (Kyp-
kuH, Vickepiy, 2017, c. 24). SIBHOTO OTBEeTa Ha 3TOT
BOIIPOC B POCCUVICKOV IOPUONYECKOV JIMTepary-
pe, HOMUYepKMBAIOIIell «4eJIOBeKOLIEeHTPUCTCKOe
npaBonoHuMaHue» Hosovi Koncturynmm (Hep-
cecsanal, 2005, c. 374), He 0OHapPyXXWUTb, HO VIMEH-
HO 3TOT HMKAaK He OXxapaKTepr30BaHHBIN YeJI0BEeK
KakK BBICHIas IIeHHOCTh M Hajesgercsa B 21-11 cTa-
The Koncturyumm PO gocromHcrBoMm: «l. [locTo-
VIHCTBO JIMYHOCTV OXpaHsdeTcsd ToCydapCTBOM.
HwraTto He MOXeT ObITh OCHOBaHVEM [1JIS €T0 yMa-
sleHus. 2. HMKTO He IOJDKeH IopBeprarbcs ITBbIT-
KaM, HaCUJIVIO, [IPYyroMYy >KeCTOKOMY WJIV YHVDKa-
IOII[EMY 4esloBedecKoe JJOCTOMHCTBO OOpallleHuIo
VM HakasaHwio. HukTo He MoxeT ObITh Ge3 f1o-
OpoOBOJIILHOrO coryiacus IIOABEPrHYT MeauIINH-
CKVM, HayYHBIM VIV VHBIM ollbITaM» (KoHcTnTy-
1y PD, 1993). Ilepsrint Bompoc, KOTOPBIV BO3HM-
KaeT OTHOCUTEJILHO 3TOVI CTaThU, — SIBJISIeTCS JIN
JIOCTOVIHCTBO JIMYHOCTM B 4acTW HepPBOV 1 YeJIo-
BeuecKoe JIOCTOMHCTBO B YacTV BTOPOVI CMHOHMU-
mammu? Ha ocHoBe wmmerormerncs poccuvickon Jiu-
TepaTypbl 110 KOHCTUTYLIVIOHHOMY IIpaBy Ha 3TOT
BOITPOC MOXKHO C YBEPEHHOCTBIO OTBeTUTh YTBep-
AVTEJIBHO, IIOCKOJIBKY TEPMUH «JIMYHOCTB» OTHO-
cuTCs MMeHHO K uestoeky (Barman, 2007, c. 184)°.
Ho uem nipm 3TOM OKa3sbIBaeTcs 4eJloBeuecKkoe J10-
CTOMHCTBO VICXOMSI M3 PpacIIoyiokeH st 21-11 ctaTbm
BHYTPY BTOPOV IJIaBBI O IIpaBax M cBOOOIaxX yesio-
BeKa 1 rpakiaH1Ha?

B m3BecTHOV MHe poCCUVICKOV IOPVUANYECKON
JMTepaType, a TaKXe B BBICTYIUIEHUSIX POCCUVI-
CKMX IIOJIMTUKOB ITPOCIIeXMBAIOTCS [IBe TeHIeH-
1. B ToM cirydae, Korma KOMMeHTapuy ITpyosm-

¢ Axamemuk PAH O. E. Kyradna B Koncrmryrimm 1993 r.
ycMaTpuBal I HEKOe JTOCTOMHCTBO rpaxaanmHa (Kosto-
Ba, Kyradwm, 2001, c. 106). Ha gveM oH Iput 5TOM OCHOBBI-
BaJICSI, OH He TIPOSICHIIL.
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trine carry? What kind of human being does
it hold up as the ideal and the supreme val-
ue?” (Kurkin, 2014, p. 66). As Boris A. Kurkin
and Irina S. Iskevich (2017, p. 24) rightly point
out, “in proclaiming human being to be ‘the
supreme value’ one cannot get away from the
question of the quality of such a human being.
Is a fallen human being also a human being?
Will he still be ‘the supreme value’? Modes of
humanity are infinite”. The Russian legal litera-
ture, which stresses the new Constitution’s “hu-
man-centric conception of law” (Nersesyants,
2005, p. 374), does not give a straight answer to
this question, and yet this human being, which
has not been characterised in any way, is pro-
claimed to be the supreme value and is vested
with dignity under Article 21 of the RF Consti-
tution: “1. Individual dignity [dostoinstvo lich-
nosti] shall be protected by the State. Nothing
may serve as a basis for its derogation. 2. No
one shall be subject to torture, violence or other
severe treatment and punishment or treatment
and punishment humiliating human digni-
ty [chelovecheskoe dostoinstvo]. No one may be
subject to medical, scientific and other experi-
ments without voluntary consent” (Constitu-
tion of the RF, 1993; transl. is corrected — A.K.;
cf. Konstituciya RF, 1993). The first question that
springs to mind regarding this article is wheth-
er individual dignity in part 1 is the same thing
as human dignity in part 2. Proceeding from
the Russian literature on constitutional law, the
question can safely be answered in the affirma-
tive because the term “individual” refers to hu-
man being (Baglay, 2007, p. 184).° But then what
is human dignity considering that Article 21 is
inside Chapter 2 dealing with the rights and
freedoms of human being and citizen?

From the Russian legal literature I have read,
and the pronouncements of Russian politicians,

¢ Full Member of the RAS Oleg Ye. Kutafin discerned
a reference to dignity of citizen in the 1993 Constitution
(Kozlova and Kutafin, 2001, p. 106). But he did not
explain why he thought so.



xeHbl K Tekcty Koncrurynmm 1993 1., mocrows-
CTBO sIBHBIM 00pa3oM MMeHyeTcs IIpaBoM. B ciry-
yae ke oOIIMx paccyxaeHnn Ha Temy KoHcrury-
LIV JOCTOMHCTBO CTPaHHBIM OOpa3oM BBIIEIIS-
eTcd U3 psijia IIpaB U yHoTpebsigeTcss B KaKOM-TO
VIHOM CTaTyce Hapsly C IlpaBaMW. Y>ke OTHO 3TO
CBUJIETEJILCTBYeT O HaJIM4uy KaKOW-TO TPy HO-
paspemmmMont mpobriemsl. bosiee fetaspHOe 3Ha-
KOMCTBO C KOHKPETHBIMI Pa3bsCHEHUAMU U BO-
BCe BBepraeT B IIOJIHOe HejoyMeHUe. Yesiopeue-
CKOe€ JIOCTOVHCTBO OKa3bIBaeTCsl TaKVM IOHATEM,
KOTOpO€e COBEPIIeHHO He MOJIaeTCsl POCCUTICKIM
KOHCTUTYIIVOHHBIM IIpaBOBeIaM.

HepcecsiHil paccMaTpuBaeT IOCTOVHCTBO JINY-
HOCTY KaK IIpaBO Hapsdy C OPYTMMM, TOBOPS O
IIpaBe «Ha JOCTOMHCTBO JIMYHOCTI» (Hepcecsanii,
2005, c. 377). B xadecTBe JIMYHOIO IIpaBa ¥ CBO-
Oompl paccMaTpuBaeT AOCTOVMHCTBO JIMYHOCTU U
OBV Ipencenarens KC P, urren-koppecrion-
nent PAH M. B. barnan (barmari, 2007, c. 207), na-
Bas eMy cileflylolllee oIpesiesieHe: « DTO Ka4eCcTBO
yeJIoBeKa paBHO3HAYHO HeOTheMJIeMOMY ITpaBy Ha
yBakeHIe ¥ 00s13aHHOCTU yBaKaThb Apyrux. OHO
JIOCTUTaeTCs pa3BUTHEM JIMYHOCTY, OCO3HAIOIIe
CBOIO CBOOOTY, PaBEHCTBO 1 3alINUIIeHHOCTh» (Tam
Xe, c. 211—212). E. V1. Ko3sioBa TOJIKyeT B KauecTBe
JITYHOIO ITpaBa He CaMO JJOCTOMHCTBO, a «1pabo Ha
oxpany eocydapcmbom Odocmouncmba AUMHOCTU»
(Kossnosa, Kytadus, 2001, c. 217).

Y>ke 3TV T€3VCHI JINIITH C HEKOTOPOVI HaTSKKOV
MOXXHO paccMaTpmBaTh KakK HeKye KOMMeHTapuin
K cT. 21 Koncrurynmm PO. C npyrumm cutyanms
elle xyke — Tak, bamianm yreepxmaet: «[locro-
VMHCTBO TeCHO CB43aHO C IPUHIMIaMIU I'YMaHM3-
Ma ¥ CIIpaBelJIMBOCTY, OHO KOHKPeTU3UpPYyeTcs B
IpaBax YeJloBeKa, 3allliTa KOTOPBIX COCTaBjIdeT
HasHadeHue rocynapctsa» (bariam, 2007, c. 212).
KaxyiM obpa3oM AOCTOMHCTBO KaK IIpaBO MOXET
KOHKPEeTM3MPOBAThCs B IPyTuX IIpasax? Ecim Obl
pedb IIJ1a, JOIYCTIM, O IIpYMepax U3 YIoJIOBHO-
ro IpaBa, 3TO0 MOXXHO ObUIO OBl MOHSITH KaK He-
KYIO MepapXuIio IIpaB: OCHOBHbIe B KoHcTuTy1IMIM
VI VIHbIe, HEOCHOBHBEIE, B JIPyIMX 3aKoHax. B stom
ces3u H. C. KortecoBa, oy 113 aBTOPOB IIPOLTATH-
POBaHHOTO BBIIIle y4eOHMKa, TOTYePKIBAET:
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I can discern two trends. When comments are
close to the text of the 1993 Constitution, dig-
nity is clearly referred to as a right. In the case
of general reasoning about the Constitution
dignity is strangely singled out from amongst
other rights, the term being used in some other
sense than as a right. This already signals the
existence of some difficult problem. A closer ac-
quaintance with the concrete explanations only
compounds the bewilderment. Human digni-
ty turns out to be a concept that defies Russian
constitutional scholars” efforts to explain it.

Nersesyants (2005, p. 377) considers hu-
man dignity as a right along with other rights
speaking about the right “to individual dig-
nity”. Former chairman of the Constitution-
al Court, Corresponding Member of the RAS
Marat V. Baglay (2007, p. 207) also sees individ-
ual dignity as an individual right and freedom,
defining it in the following way: “This human
property is equal to the inalienable right to be
respected and the duty to respect others. It is
achieved through the development of a person-
ality which is aware of one’s freedom, equali-
ty and security” (ibid., p. 211-212). Ekaterina I.
Kozlova interprets as an individual right, not
of dignity per se, but “the right to state protection
of the individual dignity” (Kozlova and Kutafin,
2001, p. 217).

Already these theses can be considered to
be comments on Art. 21 of the RF Constitu-
tion only by a stretch. The situation with oth-
er theses is still worse. Baglay claims: “Dignity
is closely linked with the principles of human-
ism and justice, is embodied in human rights
whose protection is the mission of the state”
(Baglay, 2007, p. 212). How can dignity as a
right be embodied in other rights? If we were
looking, for example, at criminal law cases we
could interpret it as a hierarchy of rights, with
the main rights sealed in the Constitution and
other rights in other laws. Natalia S. Kolesova,
one of the authors of the above-cited textbook,
stresses:
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J1OCTOMHCTBO KakK CyOBEKTMBHOE IIPaBO YeJIo-
BeKa BKJIIOYaeT B ce0sI OXpaHY 9eCTV, perryTamymn
" 1obporo mMeHn. B pasBuTiie KOHCTUTYIVIOH-
HBIX HOPM JIOCTOMHCTBO JIMYHOCTVI OXPaHSeTCs
HOpMaMM psifia OTpacyIeit paga, BIUIOTb 0 yIo-
JIOBHOTO, IIPeAyCMaTPMBAIOIIErO TaKle COCTaBBI
IIPeCTYIUIEHNII IIPOTUB YeCTV W JIOCTOVIHCTBA,
KaK KjIeBeTa 1 ocKopOseHme. B conyanpHOM To-
CyHdapcTBe «IOCTOVMHCTBO JIMYHOCTV» BKJIIOYa-
eT He TOJIBKO OOJIafmaHMe IpaBOBOVI CBOOOMOW,
HO V1 cO3HaHMe yCJIOBUN ISk JOCTOVIHOVI XKMU3HW
yejloBeKa (rapaHTuUM 3[paBoOXpaHeHUs U 00-
pasoBaHMs, IIpaBO Ha XWJIMIIE ¥ COLMaIbHOe
obecrieueHne, JOCTOVHAsA OIUIaTa TPyHda M Ip.).
3amuTa JOCTOMHCTBA JIMYHOCTU Oe3ycJIoBHA U
OCYIIIeCTBJIZeTCsl TOCyapCTBOM: HMKaKue 00-
CTOSITEJIbCTBA HE MOTYT CIIyXXUTh OCHOBaHVEM
i ero ymanenud. IlosTomy 3amure mopjte-
XXUT JOCTOMHCTBO JIIOOOVI JIMYHOCTU — He TOJIb-
KO B3POCJIOTO ¥ JIeecliocOOHOro 4esioBeKa, HO U
IIOJTHOCTBIO WJIV OIpaHMYeHHO HeJleeCIIOCOOHBIX
(HecoBepIIIeHHOJIETHUX ¥ IyIIeBHOOOJIBHBIX),
JINILI, OCY>KIeHHBIX K JIUIIIEHWIO CBOOOMRL, 1 Jp.
(ITpasa uernoseka, 2011, c. 156).

OpHako Hapsay C WUIIOCTpaIsIMU U3 yTO-
JIOBHOro mpasa bamian, B omimume ot Korteco-
BOVI, IIPMBOANT B KadecTBe IIpMMepa «KOHKpeTu-
3alMI» JOCTOMHCTBA KakK IIpaBa Apyrvie IpaBa mu3
KoncTurymmm, KoTopble MM XKe caMM Ha3bIBaloT-
cst ocHoBHBIMI. Kakmm o0pa3oM 0HO «OCHOBHOE»
paBo (CT. 17, 4. 2) MOXXeT KOHKPEeTM3VPOBaThCs B
JIPYyTOM «OCHOBHOM» IIpaBe, OH He OOBICHSET.

M3 pedpmnMMM gocTomnHcTBa barmas, mmero-
LIeVl IIMPOKOe pacpocTpaHeHVe, BUIHO, YTO B
POCCUVICKOV FOPUAVYECKOV JIMTepaType 110 YMOJI-
YaHVIO ITPOVCXOMMT IIOAMeHA: Ha MeCTO JOCTOVH-
CTBa 3acTyIaeT yBakeHne. CXOIHBIM 00pa3oM I1o-
crynaet 1 Kosecosa: «ITpaBo Ha JIOCTOMHCTBO (T.e.
Ha caMOyBa)keHWe, yBaKeHVe ¥ CIIpaBeIJIMBYIO
OLIeHKY 4eJIOBeKa JIPyTVIMM JINIIaMM) — 3TO IpU-
3HaHMe OOIIeCTBOM COLIVAJIBHOV [IEHHOCTY, YH-
KaJIbHOCTV ¥ 3HAUMMOCTVM KaXXIO0V KOHKPETHOM
mraHOCTM» (ITpaBa vesoBeka, 2011, c. 155). ITogme-
HY JIETKO IOHSATH C TOYKU 3pEHNs PYCCKOI'O sI3bI-
Ka: BMeCTO IIPOTMBOECTeCTBEHHOI'O «IIpaBa Ha J10-
CTOVIHCTBO» TIOSIBJISIETCSI KOHBEHIIVIOHAJIBHO 1 Oe3
BCSIKVIX BO3paKeHMVI 3Bydalllee IIpaBO Ha yBake-
Hue. OiHaKO cBefIeHVe JIOCTOVHCTBA K YBa)keHUIO
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Dignity as a person’s subjective right
includes protection of honour, reputation, and
good name. As a development of constitutional
norms the dignity of the individual is protected
by the norms of some branches of law,
including criminal law which envisages such
crimes against honour and dignity as slander
and defamation. In a social state “individual
dignity” includes not only legal freedom, but
the creation of conditions for a life worth living
(guarantees of healthcare and education, the
right to housing and social security, a decent
wage, etc.). Protection of individual dignity is
unconditional and is provided by the state: no
circumstances can be grounds for diminishing
it. That is why the dignity of any individual is
to be protected, not only of a legally competent
adult, but also of fully or partly incompetent
(minors and mentally sick) persons, persons
sentenced to deprivation of freedom, and so on
(Lukasheva, 2011, p. 156).

However, in addition to such examples
from the criminal law, Baglay, unlike Kolesova,
maintains that dignity is “embodied” in other
constitutional rights, rights which he himself
calls fundamental. How a “fundamental” right
(Art. 17, part 2) can be embodied in another
“fundamental” right remains unclear.

Baglay’s popular definition shows that the
Russian legal literature quietly supplants digni-
ty with respect. Kolesova proceeds in a similar
way: “The right to dignity (i.e. self-respect, re-
spect and fair assessment of the person by other
persons) means that society recognises the so-
cial value, uniqueness and significance of every
concrete individual” (Lukasheva, 2011, p. 155).
The replacement can easily be explained away
by features of the Russian language: instead of
the unnatural “right to dignity,” it refers to the
conventional right to be respected, which rais-
es no objections. However, reducing dignity to
respect shows a failure to comprehend the phil-
osophical essence of dignity and the sources of
this concept.



ecTh cepbe3Hoe HelloOHMMaHMe KakK caMmom durio-
codpCKOVI CYyTM JOCTOMHCTBA, TaK ¥ MCTOKOB JIaH-
HOTO ITOHSATWS.

ITockobKY TIONIOXKWUTeIIbHASA JepVHUIINS Ye-
JIOBEYeCKOro JJOCTOMHCTBA VJIV JJOCTOMHCTBA JINY-
Hoctu B Koncturynum PP orcyrcTByer — 3Kc-
IUIVIIUTHO 3/1eCh Ha3BaHO JIUIIb TO, UTO €ro Hapy-
IIaeT, — POCCUVICKIE ITPaBOBeIbl IIbITAaI0TCA [1aTh
ee caMy1, OTHAKO TI0JIy4aeTcs 3TO KpariHe Hey/iau-
Ho. B onpenenenun barias mpaBo Ha JOCTOMH-
CTBO PaBHO IIpaBy Ha yBakeHIe U OOS3aHHOCTU
yBaxarb Apyrux. Kakmum oOpasoMm pedvHmIMA
IIpaBa IpeBpalliaeTcs 1o popme B «IIpaBo = IIpaBO
+ 00s13aHHOCTB», OCcTaeTcs Oe3 orBeTta. [daxe eciiu
COIJIACUTBCH C TeM, UTO IIpaBO MOXKHO Ha3BaTh Ka-
YecTBOM, OHO, KaK OKa3blBaeTCs, «IOCTUIaeTCs»
passuTyeM jaHocT. KakmM ob6pazom ocHOBHOe,
HeoTUy)X/jaeMoe, IpUHaJjIexallee KaXIoMy OT
poxaeHus npaso (CT. 17, 4. 2) MoXeT «1oCcTUraTh-
Cs1», paBHBIM 00pa3oM ocTaeTcs Oe3 oTBeTa.

Hpyromn psp mpobieM KacaeTcs IIpaBOOTHOIIIe-
HVIVI V1 BOOOIIIe oTHOIIeHm1. M. B. Barnan rouep-
KVBaJl, YTO KOHCTUTYLIVIOHHBIE IIpaBa ¥ CBOOOIIBI
KaK IVIaBHBIe 3JIeMeHTbl KOHCTUTYIIVIOHHBIX OTHO-
HIEHWV BO3HMKAIOT MeX]1y 4eJIOBeKOM WJIN Ipak-
JIAaHMHOM ¥ TOCYZAapCTBOM, B pe3yJIbTaTe uero Io-
poXraeTcs 00s13aHHOCTh TOCyAapCTBa IO 3ally-
Te npas u cBobop, (barmnarn, 2007, c. 182). Ho ecin
IIOCTOVHCTBO KaK IIPaBOOTHOIIIEHVE BO3HMKAET
MeXX]ly 4eJIOBeKOM M T'OCy/IapCTBOM, TO OTKY/la B
nedpunMIIMM goctomHcTBa y M. B. Barnas mosis-
sieTcs 00sI3aHHOCTD YesloBeKa yBaXkaTb JAPYrux?
Ecynm ke mpucMoTpeTbes K onpesiesteHnio Koseco-
BOVI, TO Hapsy C OTHOIIeHVeM K JPYyTMM B HeM
UIeT pedb 1 00 OTHOIIIEHNM K caMoMy cebe, «ca-
MoyBakeHUM». MoXeT Jiu 4esloBeK caM yMaJIUTh
CcBOe COOCTBEHHOe MOCTOMHCTBO WJIM BO3MOX-
HOCTb TaKOBOI'O JIeVICTBUS IPW3HAeTCd JIVIIbL 3a
rOCyHapCcTBOM U 3a gpyrvmu? Vinm xe denosede-
CKOe JJOCTOMHCTBO — eCJIV OHO IIpaBo, — KakK M Bce
ocTaJIbHBIe ITpaBa, HMKaK He 3aBUCUT B CBOeVI 3Ha-
YVMOCTW W JIeVICTBEHHOCT!U OT BBIIIOJIHEHWS VN
HEBBITIOJTHEH ST YeJIOBeKOM CBOMX OOsi3aHHOCTeT,
VI IMEHHO B 3TOM COCTOUT JiocTvikeHne KoHcTu-
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Because the RF Constitution does not con-
tain a positive definition of human dignity or
dignity of the individual — it explicitly states
only what violates it — Russian legal scholars
try to fill the gap themselves, but with little suc-
cess. In Baglay’s definition the right to digni-
ty is equated with the right to respect and the
duty to respect others. How the definition of
a right turns, in form, into “right = right plus
duty” is not explained. Even if one agrees that
a right may be called a property, it turns out
that it is “achieved” through development of
the individual. How a fundamental, inalien-
able right each individual has from birth can
be “achieved” is equally unanswered (Art. 17,
part 2).

Another set of problems has to do with le-
gal relations and relations in general. Baglay
stresses that constitutional rights and freedoms,
as key elements of constitutional relations, arise
between man/citizen and the state, giving rise
to the duty of the state to protect rights and
freedoms (Baglay, 2007, p. 182). But if dignity
as a legal relation arises between human be-
ing and the state, where does the individual’s
duty to respect others come from on Baglay’s
definition of dignity? A closer look at Koleso-
va’s definition reveals that, along with an
attitude towards others, dignity refers to an at-
titude taken toward oneself: “self-respect”. Can
a person demean their own dignity or can this
be done only by the state or by others? Or is it
the case that human dignity, like all the other
rights — if it is a right — does not depend for
its significance or effectiveness on whether or
not a person fulfils their duties, and that this is
an achievement of the 1993 Constitution com-
pared with the 1977 Constitution? Kolesova’'s
definition refers to the recognition of the social
value of each concrete individual, which means
that it includes out-and-out criminals who have
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Ty 1993 1. o cpasHenuro ¢ Koncruryryen
1977 ©.? B sToMm ke onpenenennmn Kosecosoit ro-
BOPWUTCS O IIPU3HAaHUM COLMAIbHOV 1IEHHOCTU U
3HAYMIMOCTY KayKI0VI KOHKPETHOV JIMYHOCTY, CJIe-
JIoBaTeJIbHO, BKJIIOYasd M OTbIBJIEHHBIX IIPeCcTyII-
HVKOB, COBEPIIVBIIVX CaMble CTpalllHble IIPecTy-
IUIeHNs IIPOTUB YeJIOBeYHOCTM. B KakoM cMbiciie
VIX JIMYHOCTB COIMJILHO IeHHa U 3Had1Ma’?
ITpusenenHbIT 0630p HanboIee aBTOPUTETHON
POCCUVICKOV MCCIIeMOBATEIbCKOVL JIUTEPATyPhI 110
KOHCTUTYILIVIOHHOMY IIpaBy IIOKa3bIBaeT COBep-
IIeHHO yApPYy4Yarollylo CUTYalluIo B [iejle pasbsic-
HeHIsI CMBIC/Ia YeJIOBeuecKoro 10cTomHcTBa B Oc-
HOBHOM 3aKoHe coBpeMeHHOM Poccum. Yesopeue-
CKO€ JIOCTOMHCTBO TO JIVI OIpPaHWYMBAECTCd CUHO-
HVMMWUYHBIM €My JOCTOMHCTBOM JIMYHOCTY, TO JIU
JIONyCKaeT elle M HeKoe JOCTOMHCTBO TIpakia-
HUHa,; SBJIeTCs TO JIV IIPaBOM, TO JIV IIPaBOM U
CBOOOMION, TO JIV MIPAaBOM + OOS3aHHOCTBIO, TO JIV
IIPaBOM OKa3bIBaeTCsl He caMO JIOCTOMHCTBO, a €ro
OXpaHa CO CTOPOHBI FOCYIapCTBa; CYIIeCTBYeT TO
JIVI B OTHOIIIEHUM YeJIoBeKa M IoCyAapcTBa, TO JIV
B OTHOIIIEHUW 4YeJIOBeKa C APyTMMU JIIOOBMU U C
caMyuM coOOVI; TO JIY CMHOHVMMWYHO YBa’kKeHUIO
VI caMOyBakeHWIO, TO JIM HeT; TO JIV IPUCYILe OT
POXIIeHVIs, TO JI JOCTUraeTcs; TO JIV KaK OCHOB-
HOEe IIPaBO KOHKPeTU3UpPYyeTcs B TaKMX K€ OCHOB-
HBIX IIpaBax, TO JIV HeT; TO JIV MOXeT yMaJIsThCs
JIVIIITB CO CTOPOHBI TOCYAapCTBa, TO JIVI VI CO CTOPO-
HBI IPYTUX U CAMOTOo ceOsi; TO JIV He CBsI3aHO C BbI-
IoJIHeHeM 00sI3aHHOCTEV, TO JIV BCe JKe SIBJIeTCs
Y 0043aHHOCTBIO, CBUIETEIbCTBYS O 1IeHHOCTU U
YHVKaJIBHOCTY KaXK[I0V KOHKPeTHOVI JIMYHOCTA...
[Tpyumna 3TOro KaTacTpoduyeckoro Iosoxe-
HWS 3aKJTIOYaeTCs He TOJIBKO B OOIIeM COCTOSTHUM
POCCUVICKOrO IIpaBOBeIeHVs], HO B IIePBYIO Oue-
penb B TOM, YTO JOCTOMHCTBO — 3TO BOOOIlle He
paso, u B cT. 21 Bropovi m1asel Koncrurynym PO
OHO HaXOAWTCs COBEPIIIeHHO He Ha cBoeM MecTe. V1
OKa3aJIoCh OHO B 9TOW IJIaBe IIOTOMY, YTO aBTOPbI
TekcTa KOHCTUTYLMM TOYTM IIOJIHOCTBIO HU3Be-
JIV YeJIOBeYeCcKoe JIOCTOMHCTBO K «OIpeJIeleHHO-
My CTaHAAPTY KM3HI», K KOMPOPTY ¥ OJ1arorosy-
YWIO, «JOCTOVIHOVI XM3HW» (CT. 7, 4. 1), o mpuymHe
Yero OHO U pacIiojlaraeTcs Iie-TO MeXIy OXPaHO
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committed heinous crimes against humanity. In
what sense are such persons socially valuable
and significant?

My review of the most authoritative Russian
scholarly literature on constitutional law re-
veals a dismal failure of the Main Law of mod-
ern Russia to explain human dignity. Human
dignity is either limited to the synonymous
dignity of the individual, or it also includes
the dignity of a citizen; it is either a right, or a
right-and-freedom; either a right-plus-duty or
the right is not to dignity itself, but merely to its
protection by the state. It exists either in the re-
lationship between the individual and the state,
or in the relationship between the individual
and other individuals, as well as with oneself; it
is either synonymous with respect and self-re-
spect, or it is not; it is either given by birth or
it is achieved; it is either embodied as a funda-
mental right in equally fundamental rights, or
it is not. It may be demeaned either by only the
state, or by others and oneself; it is either un-
connected with the fulfilment of duties, or it is
a duty attesting to the value and uniqueness of
every concrete individual; and so on.

The cause of this catastrophic situation is not
only the overall state of Russian legal scholar-
ship, but first and foremost the fact that dig-
nity is not a right to begin with, and it should
not be in Article 21 of the second chapter of the
RF Constitution. It ended up in this chapter be-
cause the drafters of the Constitution have re-
duced human dignity to “a certain standard
of living”, “a worthwhile [“dostojnaya”] life”
(Art. 7, part 1), which puts it somewhere in be-
tween healthcare, medical aid, free general ed-
ucation, the right to housing, and to taking part
in cultural life. Leaving aside the total ban on
demeaning the individual’s dignity (Art. 21,
part 1), which concedes that dignity has an ab-



300POBBSI, MEIMIIVHCKOV TIOMOIITBIO, OeCIIaTHBIM
OCHOBHBIM 00IIVIM 0Opa3oBaHMeM, IIpaBOM Ha XXI-
JIMIIe M Ha y4YacTue B KyJIBTypHOM Xu3HU. Ecian
OCTaBUTb B CTOPOHE ITOJIHBIV 3aIIpeT Ha yMasleHue
JIOCTOMHCTBA JIMYHOCTHU (CT. 21, 4. 1), cBUIeTesb-
CTBYIOIIIMTI BCe JXe 00 abCOTIOTHOM XapaKTepe 3To-
ro JIOCTOMHCTBA’, TO YeJIOBEUYECKOe IOCTOVHCTBO,
VTV JIOCTOMHCTBO JIMYHOCTY, OKa3aJI0Ch TTIO[IMeHe-
HO «[IOCTOVIHBIMU yCJIOBUAMM XXM3HW». Tem caMbIM
HaOJTIOZlaeTCsl  IIpUIMeYaTeNTbHBI  [TapasllesizM
MeXy OOBIIEHHBIM VICIIOJIB30BaHVIEM IIOHSITMS
JIOCTOVHCTBA, HaIIIEJIIIIVIM CBOE BbIpakeHVie B TOM
4yicile B HaBI34YMBOV peKJIaMe, I CTPOTVIM IOpua-
YeCKVM yTIOTpeOsIeHVeM 3TOTO JKe TIOHS TS
HecMmoTpst Ha Bce 3TO, He OCjIa0eBarOT CTpaH-
Hble ITOIBITKM POCCUVICKMX IIPaBOBEIOB BCe JKe
BBIBOIWUTD 13 JOCTOMHCTBA JIpyrue Ipasa. B xom-
MeHTapMsaX HOJ], pefaKIiver IeVICTBYIOIIero Ipeyl-
cepatesist KC PO B. /1. 3opbkiiHa yTBepXKaaeTcs:

ITockoJIbKy rocygapCTBO He IIpeIOCTaBIIgeT, a
JIVIITL IIPV3HAET, COOIIIONAET U 3allMIIaeT IIpaBa
¥ cBOOOMBI UesloBeKa, B yKa3aHHOV KOHCTUTY-
IIVIOHHOV (popMyJle HaxOIWUT BBIpakeHUe wies
€CTeCTBEeHHBIX, HEOTheMJIEMBIX U HEeOTUY)KIae-
MBIX IIpaB YeJI0BeKa, KOTOPbIe CYIeCTBYIOT He3a-
BVICMMO OT FOCYHAapPCTBEHHOTO VX IIPV3HAHMS, B
CWIy 4ero KOHCTUTYIIMOHHBIE IIpaBa ¥ CBOOOIBI
He OKTPOVPOBaHBI TOCYIaPCTBOM, He [IapOBaHBI
VIM, a SIBJISIOTCSI aTPUOYTMBHBIMM, CBOVICTBEH-
HBIMWM JIMYHOCTU ¥ BBITEKAIOT W3 IIPUCYIIEero
KaXJIOMy 4esioBeKy roctouHcTBa (KoMmenTa-
pwit..., 2011, c. 57).

ITpobiema 3TOro KOMMeHTapWsi COCTOUT B TOM,
YTO OH — BOIIPEKM 3aryIaBui0 KHUTM — KOMMEH-
TUPYeT KaKoV-TO MHOVI TeKCT, Hexxesn KoHcrury-
o PP 1993 1. co ct. 21 BO BTOpOVI I1aBe.

ITooGHbIe KOMMeHTapuyu — pe3ysIbTaT IIps-
MOTO BJIVISIHUS 3apyO0e)KHOTO KOHCTUTYIIMIOHHOIO
npasa. B cyty Toro uro xoHCTUTYIIMM psifa 3apy-
OeXXHBIX FOCy/IapCTB HaMVCAHBI OITY TYMO I'PpaMOT-

7 I'[paBna, VIMEHHO 3TOT acCIIeKT B KOMMEHTapusX M He

HaXOOWUT [IOJDKHOIO pa3bsCHEHMS, a KaK pas B HMX Kak
HeJIb3s KCTaTW IIPUIUIOCH ObI KaHTOBCKOE IIOHVMaHVe
yesioBeKa Kak IIeJI caMom IT0 cebe, KOTOPOrO HeJIb3s
VICIIOJIB30BaTh KaK TOJIBKO JIMIIIL TOJI0€ CPELCTBO; CM. 00
aToM 1ozipobHee: (Brandt, 2010, S. 215—218).
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solute character,” human dignity or the dig-
nity of an individual has been supplanted by
“worthy living conditions”. This reveals a no-
table parallel between the everyday meaning of
dignity — manifest in, among other things, ag-
gressive advertising — and the rigorous legal
meaning of the same concept.

Even so, we see strange, relentless attempts
on the part of Russian legal scholars to derive
other rights from dignity. Consider the follow-
ing comments edited by the current Chairman
of the Constitutional Court of the RF, Valery D.
Zorkin (2011, p. 57):

Because the state does not grant, but
merely recognises, observes and protects these
rights and freedoms of the individual, this
constitutional formula expresses the idea of
natural, inviolable and inalienable rights of man
that exist regardless of whether or not the state
recognises them, owing to which constitutional
rights and freedoms are not granted or bestowed
by the state, but are attributive, intrinsic to the
individual and derive from the dignity inherent
in every person.

The trouble with this commentary is that —
belying its title — it is commenting on some
text other than the RF Constitution with its Ar-
ticle 21 in Chapter 2.

Such commentaries are the result of direct
influence of Western constitutional law. Be-
cause the constitutions of a number of foreign
states are tangibly better-written and less eclec-
tic than the Constitution of the RF, dignity in
them has an entirely different status, as wit-
nessed by a large body of legal literature. This
alternative vision has penetrated into Russian
constitutional discourse, but it has been rather

7 True, it is precisely this aspect that the commentary
fails to explain adequately, and yet it could greatly
benefit from Kant’s concept of man as an end in himself
which should not be used as a mere means; see more on
this in Brandt (2010, pp. 215-218).
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Hee ¥ MeHee 3KJIEKTMYHO, Hexer1 KoHcTuTyms
P®, 11 B HMX IOCTOMHCTBO VIMeeT COBEePIIIEHHO MHO
CTaTyC, O YeM CYIIIECTBYeT yKe COIVIHas IopuaV-
yecKasl JINTepaTypa, 3TO MHOe BUJIeHVe JOCTOVH-
CTBa IIPOHMKIIO U B POCCUVICKIME KOHCTUTYIIVIOH-
Hble pa3MBIIIUIEHNS, HO HEKMM KOHTpaOaHIHBIM
criocoboM: TekcT camort KoHcTuTymm m mosioxe-
HVie B Hell CT. 21 ocTaroTcs HeM3MeHHbBIMY, HO, BO-
IIpeKM 3TOMY, B ITyOJIMYHBIX pedaxX 1 B KOMMeHTa-
TOPCKOVI JITepaType ueJioBeuecKoe IOCTOVHCTBO
HaJIeJISIOT MHBIM CTaTyCOM II0 CPaBHEHUIO C TeM,
uTto cpopmymmposBaHo B camort Koncrurytm®. B
KauecTBe I0PUINIecKOoV OCHOBBI MHBIX TUIIOB KOH-
CTUTYIIN CJleflyeT yKa3aTh IIpeXie Bcero Ha «Bce-
o0111y10 IeKJIapaluio Iipas yestoBeka» (1948) 1 oco-
GeHHO Ha «MeXXTyHapOIHBIV IIaKT O IPakIIaHCKIX
VI TOTIUTUYeCcKMX IIpaBax» (1966/1976), Bo BTopoM
IIyHKTe IIpeaMOyJIbl KOTOPOrO YeTKO CPOpMYyIIV-
poBaHoO: «...npurumas 6o Bnumare, 9To... MpU3Ha-
HVie JOCTOMHCTBA, IIPUCYIIIEro BceM WieHaM 4esio-
BEUEeCKOVI CeMbl, VI paBHBIX 1 HEOTheMJIEMBIX IIpaB
VIX SIBJISIETCSI OCHOBOVI CBOOOIBI, CIIPaBeJIVBOCT 11
BCeOOIIIero Mypa, npusHabas, 9To 3Ty IpaBa BbITe-
KalOT M3 IIPUCYIIEro YeJIoBeuecKoit JIMIHOCTY JI0-
CTOMHCTBA...» (MeXmyHapomaHbIii TakT, 1966/1976).
JIOCTOVIHCTBO YeJI0BEYeCKOVI JIMYHOCTY 371eCh SIB-
JIIeTCs He IIPaBoOM, a TeM OCHOBaHVIEM, 13 KOTOPO-
O IIpaBa BbITEKAIOT. DTO MOJIOKeHVe HallJIo CBoe
BeIpakeHVe 1 B OcHoBHOM 3akoHe DPI" 1949 r?, a
MMeHHO B a03. 1-2 cr. 1. Ha pedriekcum Hemerr-
KX IIpaBOBEIOB 10 ITOBOTY JOCTOVHCTBA YesIoBeKa
(die Wiirde des Menschen), «vcxomist 13 KOTOpOro»
(darum) n mpusHaIOTCA HEIIPUKOCHOBEHHbIe 11 He-
oTuy>XJaemble ITpaBa 4esioBeKa (OCHOBHOV 3aKOH
OPT, 1949; Xecce, 1981; TocymapcTBeHHOE IpaBO
Tepmanmy, 1994), v OpMEeHTHPYIOTCS COBpEMEHHBIE
PpOCCUTICKIIe TTpaBOBeIbl B COOCTBEHHBIX AeTyKIIV-

8 Opan 13 IOCJIeqHMX ITOJIUTUYECKVIX IIPVIMEPOB TaKo-
ro pora — Beictyiuienue B. B. Ilyruna nepen deneparsb-
HbIM CobOpanmem B guBape 2020 r., B KOTOPOM CBOOOIBI
Y IIpaBa TpakdaH ¥ JIOCTOVMHCTBO YeJlIoBeKa PaBHOIIOJIO-
xensl (ITytmn, 2020), B To BpeMsl Kak, corjlacHO Oykse
v nyxy KoHcTUTyIIMm, JOCTOMHCTBO — 3TO BCETO JIVMIITh
OIIHO M3 IIpaB ¥ CBODOII.

¢ OmHOVI U3 IePBBIX TITyOOKMX PIII0CODCKUX MHTEPIIpe-
tarmy mpeam0Oysiel OcHosHOTrO 3aKoHa MPI errre Bo Bpe-
MeHa pasnesieHHou ['epmanum crano counHenme Kypra
XrobHepa (Xrobuep, 1996, c. 330 —333).
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smuggled-in: the text of the Constitution and
Article 21 remains unchanged, in spite of pub-
lic speeches and commentary literature which
confer on human dignity a different status
than it has in the Constitution itself.® The le-
gal foundations of other types of constitutions
include, above all, the Universal Declaration of
Human Rights (1948) and especially the Inter-
national Covenant on Civil and Political Rights
(1966/1976), the second item of whose pream-
ble sets down in black-and-white: “[...] Con-
sidering that [...] recognition of the inherent
dignity and of the equal and inalienable rights
of all members of the human family is the foun-
dation of freedom, justice and peace in the
world, Recognising that these rights derive from
the inherent dignity of the human person [...]”
(Mezhdunarodnyj pakt, 1966/1976). Here human
dignity is not a right, but the foundation from
which rights flow. This principle is enshrined
in the Basic Law for the Federal Republic of
Germany of 1949,° specifically paras. 1-2, Art. 1.
Russian legal scholars in their deductions' look
to these reflections of the German legal schol-
ars on human dignity (die Wiirde des Menschen),
“proceeding from which” (darum) inviolable
and inalienable rights of man are recognised
(Basic Law for the FRG, 1949; Hesse, 1999; Isen-
see and Kirchhof, 1987 —1992). And they do not
notice that the provision of Article 21 of the RF
Constitution precludes this by reducing human
dignity to a “worthy living standard”.

 One recent political example of this kind is Vladimir
V. Putin’s speech to the Federal Assembly in January
2020, in which the freedoms and rights of citizens and
human dignity are equated (Putin, 2020), whereas, ac-
cording to the letter and spirit of the Constitution, dig-
nity is only one of the rights and freedom:s.

? One of the first profound philosophical interpretations
of the Preamble to the Basic Law of the FRG in the times
of divided Germany was the work of Kurt Hiibner (1985,
pp. 354—357).

10" Without noticing, however, the influence of Kant's
philosophy on the concept of human dignity in the Basic
Law of the FRG; see on this (Merkel, 2001, p. 56; Mohr,
2009, pp. 474-475).



sx', coBepIIIeHHO He 3aMedasi TOro, UTo MOJIoKeHVe
cT. 21 Koncruryuym PO 3Toro copepliieHHO He I10-
3BOJISIET, HU3BOAS YeJIOBEYECKOe TOCTOVMHCTBO 0
«IOCTOVIHOI'O Y POBHS XXM3HII.

4. ITousaTVie MOCTOMHCTBA
B ¢pmnocodpmm Kanra:
KpaTKui abpuc 1 coBpeMeHHOe 3By4aHue

ITpexie ueM s miepeny K BOIIPOCY O TOM, 4eM
HaM Cero/THs MOXXeT TIOMOYb KaHTOBCKas (pVIT0Cco-
dust B paspeltieHNV IepedVCIIEHHBIX BBIIIIe I0PU-
IMYeCKNX 3aTPyAHEHWI, CTOUT XOTs OBl Jiamui-
JTapHO OYepPTUTH KAHTOBCKOE IIOHVMMaHVE YesIo-
Beueckoro pocromucTsa'. TToHsATIME HOCTOMHCTBA
dopmynmpyercst KanToMm B ero, ObITh MOXeT, ca-
MOM SIPKOM ¥ 3HA4VIMOM 3TMYEeCKOM ITpOV3Bele-
HyM «OCHOBOIIOJIOKeHVE K MeTahv3Ke HPaBOB»
(1785). A HeKOTOpBIe KOMMEHTApPUM U Pa3bsiCHe-
HVSI K HEMY cofiepyKaTcs B JleKiysix «EcrecTBen-
Hoe 11paBo PariepabeH/T», YNTABIINXCS B MOMEHT
PpaboThI Hall PyKOIMCHIO «OCHOBOITOJIOKEHSL. . .».

[Toswimst, BeIpakeHHas KaHTOM, BO MHOrom
asiisgercsa norieMmkonr ¢ T. [obocom. Tlocemmmin
yTBepxaan B «Jlebnadane» (1651): «Cmoumocmo
(value), s yennocms (worth), uestopeka, mooOHO
BCeM IPYTVM BelllaM, eCTh ero IieHa (price), T.e. OHa
COCTaBJISIET CTOJIBKO, CKOJIBKO MOYKHO [1aTh 3a IT0JIb-
30BaHVIe €rO CUJIOV, VI IIOTOMY SIBJISIETCS BEIIbIO He
abcomroTHOM (absolute), a 3aBucsIIet OT HYXIIBI
B HeM U oLleHKu fapyroro» ([o66¢, 1991, c. 66—67;
Hobbes, 2011, p. 96). C nerHOCTBIO [0006C CBSA3BIBAIT
u yBaxeHme: «[IposiBiieHre EHHOCTM, KOTOPYIO
MBI HIpUIaeM ApPYyT APYTY, €CTh TO, YTO OOBIYHO
HasblBaeTcs yBaxeHmeM (honouring) n HeyBaxke-
HueM (dishonouring)» (I'o60c, 1991, c. 67; Hobbes,
2011, p. 96). Hakoger, «o0recTBeHHas IIEHHOCTD
(public worth) uesnosexka, T.e. Ta 11eHa (value), koTo-

10" TIpaBma, Tpy 3TOM COBEPIIIEHHO He 3aMedasi TOTO BIIVs-
HVs,, KOTOpOe KaHTOBCKas pvytocodmst OKasaia Ha ITOHS-
T 4eJIoBeuecKoro qocrovHcrea B OcHoBHOM 3akoHe DPT;
cM. 00 atom (Merkel, 2001, S. 56; Mohr, 2009, S. 474 —475).
I B paMKax JaHHOV CTaTbU 5 He MMEI BO3MOXXHOCTU
BIABaTbC B ETAJIVI COBPEMEHHOVI KAaHTOBEIYECKOVI IT0JIe-
MUKW II0 3TOMY BOIIPOCY; CM. 13 IIOCJIeHMX PaboT Ha 3T
temy: (Sensen, 2009; Klemme, 2013; Sanchez, 2013; Nie-
derberger, 2018).
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4. The Concept of Dignity
in Kant’s Philosophy:
A Brief Outline and Current Perception

Before I attempt to answer the question of
how Kantian philosophy may help us to resolve
the difficulties stated above, it would be helpful
to outline, if only briefly, the Kantian interpre-
tation of human dignity."” We find a definition
of dignity in what is arguably the most brilliant
and significant ethical work, Groundwork for the
Metaphysics of Morals (1785). Some comments
and explanations of it are contained in the
“Natural Right Course” (Feyerabend) lectures,
delivered at the time Kant was working on the
manuscript for the Groundwork.

The position Kant sets forth is in many ways
a polemic aimed at Hobbes, who makes the
following claims in Leviathan (1651): “The val-
ue, or worth of a man, is as of all other things,
his price; that is to say, so much as would be
given for the use of his power: and therefore
is not absolute; but a thing dependent on the
need and judgment of another” (Hobbes, 2011,
p- 96). Hobbes also links worth and respect:
“The manifestation of the value we set on one
another, is that which is commonly called hon-
ouring, and dishonouring” (ibid.). Finally, “the
public worth of a man, which is the value set on
him by the commonwealth, is that which men
commonly call dignity” (ibid.). While remaining
in the framework of Hobbesian terminology,**
Kant gives it a totally different interpretation,

I Going into the details of the modern polemics on this
issue among Kantian scholars is beyond the scope of this
article; for the latest works on this topic see: (Sensen,
2009; Klemme, 2013; Sanchez, 2013; Niederberger, 2018).
12 It has to be stressed that the English version of
Hobbes” work here is far more accurate than the 1670
Latin version. For lack of space, I leave aside the Latin
manual of Gottfried Achenwall (1763), which Kant used
in his lectures, and his terminology.
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pas maetcs emy rocygapcrsoMm (Commonwealth),
€CTb TO, YTO JIFOAM OOBIYHO HAa3bIBAIOT 00CTHOUH-
cmbom (dignity)» (Tam xe). OcTaBasicb B paMKax
robocmanckort TepmmHosiornm'?, KanTt mpumaer
eVl COBCEM WHOe TOJIKOBaHMeE, B pe3yJIbTaTe 4dero
JIOCTOVIHCTBO IIepecTaeT MIMeTh COCJIOBHBIVI XapaK-
Tep, 3aBUICMMBINI OT TOCYyJapCcTBa, a, HaIpOTUB,
oOpeTaeT abCOJIIOTHBIVI, BHYTPEHHUI 1 yHUBEP-
CaJIbHBIV XapaKTep.

B «OcHosorortoxenmnm. . .» Kaut Borrpexn [066-
Cy TIOuepKMBaeT MPUHIMIINAIBHYIO PpasHUILY
Mexay nieHount (Preis) m pocrouscTBoM (Wiirde):
riepBasi MOXXET ObITh 3aMeHeHa HeKVIM SKBVBaJIeH-
TOM, B TO BpeMsl KaK BTOpO€e HVKAKOT'O SKBIBaJIeH-
Ta He JIOITyCKaeT V1 HaXOIWTCS BBIIe KaKovl ObI TO
Hu ObUTO HeHbl (AA 04, S. 434; Kant, 1997a, c. 187).
Ilera MoXeT OBITH PEIHOUHOV VTV adpPeKTMBHOTL.
JlocTOMHCTBO e obOJla/iaeT BHYTpeHHeV, a He OT-
HocuTenpHON HeHHOCThIo (Wert), Oraromapst ko-
TOPOVI ee HOCUTeJIb MOXKET BBICTYIIaTh B KauecTBe
HeVHCTPYMeHTaJIM3/PyeMO1 I1eJIv caMovi T1o cebe.
J1J1s1 pa3yMHOTO ke CyIIeCcTBa B KaueCTBe YCIIOBIS
OBITVIS LIEJIBIO CaMOVI TI0 ceDe BBICTYIIAeT elrle U MO-
pastbHOCTB: «TakmM 0Opa3oM, HpaBCTBEHHOCTb 1
uestoBedecTBO (Menschheit), TockoIbKy OHO K Hevl
CIIOCOOHO, €CTB TO, UTO OITHO TOJIBKO VI IMEET JIOCTO-
nHCTBO» (AA 04, S. 435; KanT, 1997a, c. 187). B s1ex-
LVSIX TIO €CTeCTBEHHOMY IIpaBy passidvie IIPOBO-
INTCS MeXIy BHY TPEeHHeV! 1 BHEIITHeV IIeHHOCTBIO:

VIMeHHO ueJIOBEK SIBJISeTCS IIeIbI0 CaMOW II0
cebe, IT0O3TOMY TOJILKO OH MOXET 0oOJIafiaTh BHY-
TpeHHeW I[IeHHOCTbIO, TO €eCTh JOCTOMHCTBOM,
KOTOpPOe HeJIb35 3aMEeHNTh HIKAKVIM SKBVIBaJIeH-
ToM. [Ipyrue Bemy o0JIafaloT BHEIITHEV 1IeHHO-
CTBIO, TO €CTh II€HOW, KOTOPOW KaXias Belllb,
IIpUrogHasl I TOVI K€ CaMOVI LIeJIM, MOXXeT
CITYKUTb 5KBUBAJIEHTOM. BHYTpeHH:Isl 11eHHOCTh
yejioBeKa 3VDKIeTCs Ha ero cBobojie, Ha TOM,
4yTO OH OOJIastaeT coOCTBEHHOM BOJIel. TakK Kak
OH JI0JDKeH OBITH KOHEUHOV I1eJIbI0, TO €r0 BOJIS
He JIOJDKHA Ooriblite HU OT Yero 3asuceTh (KaHT,
2016, c. 76; Kant, 2010, S. 5—6).

12 CtouT NOIYepKHYTh, YTO AHITIMIICKUI BapMaHT CO-

ayHeHMs ['060ca 371ech ropaszio TouHee JIATMHCKOTO W3-
mauus 1670 1. Jlatuackmit y4ueOHmK I'. AxeHBairg, Ha
KOTOpBIV ormvpaics B siekiysax Kant (Achenwall, 1763),
€r0 TePMWHOJIOITIIO 3 COOOPaKeHNIT KPaTKOCTYI S OCTaB-
JIIO 371eCh B CTOPOHE.
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such that dignity loses both its connection with
social estates and its dependence on the state
and acquires, on the contrary, an absolute, in-
trinsic and universal character.

In Groundwork, Kant stresses, contrary to
Hobbes, the fundamental difference between
price (Preis) and dignity (Wiirde): the former
can be replaced by an equivalent whereas the
latter does not admit of any equivalent and is
above any price (GMS, AA 04, p. 434; Kant,
1996b, p. 84). The price can be market or af-
fective. Dignity has intrinsic and not relative
worth (Wert), owing to which the bearer of dig-
nity can be seen as a non-instrumentalisable
end in themself. For an intelligent being, mora-
lity as an end in itself is a condition of being:
“Hence morality, and humanity (Menschheit),
insofar as it is capable of morality, is that
which alone has dignity” (GMS, AA 04, p. 435;
Kant, 1996b, p. 84). In the lectures on natural
law, a distinction is drawn between inner and
outer value:

To be precise a human being is an end in
itself, from this a human being can have only an
inner value, i.e. have dignity in whose place no
equivalent can be set. Other things have outer
value, i.e. price, for which each and every thing
that is fitting for the same end can be set as an
equivalent. The inner value of a human being
is based on his freedom, that he has a will of
his own. Because he should be the final end his
will must be dependent on nothing else (V-NR/
Feyerabend, AA 27, pp. 1319-1320; Kant, 2016,
p. 82; Hinske, et al., 2010, pp. 5-6).

Finally, in a late work, The Metaphysics of
Morals (1797), in which he delineates the meta-
physical principles of his teachings on virtue,
Kant systematises his thoughts of the 1780s in
such a way that belonging to the human race
becomes, itself, a virtue:



Hakoner, B mosnHeM mpomsseneHnmn — «Me-
Tadusuke HpaBoB» (1797), a MMeHHO B MeTadpm3M-
4JecKuX IepBOHavdasIaxX yueHus o Jodpopaereny, —
KaHT crcTeMaTnsmpyeT HEKOTOpbIe CBOVI MBICIIV
80-x IT. TakMM 0Opa3oM, YTO yXe cama IIpVHa/-
JIEKHOCTh K YeJIOBEUeCKOMY POy OKa3bIBaeTCs
IIOCTOVHCTBOM:

Yesntoeunocth (Menschheit) cama yxke ecthb
IIOCTOMHCTBO; 10O dYeloBeKa HI OAVIH YeJIOBeK
(1M mpyTMe, HI Ja’ke OH caM) He MOXeT yIIoTpe-
OJIATB IIPOCTO KaK CPECTBO, HO OH BO BCIKOE Bpe-
M9 [IOJDKeH OBITh yHoTpeOsigeM Takke Kak IIelb,
VI IMEHHO B 3TOM COCTOUT €T0 JOCTOMHCTBO (JII4-
HocTb [Personlichkeit]), Grarogapst koropomy ox
CTOUT BBIIIIe BCeX OCTAJIbHBIX CYIIIECTB MVIpa, KO-
TOpble He JIFOIM W KOTOPbIe, OHAKO K€, MOTYT
OBITH yIIOTpeOJIsieMBl, CTAJIO OBITH, BBIIIE BCEX
Berlert. Tak )Xe Kak 4eJIoBeK He MOXeT OTIaTh
camoro cebs HU 3a KaKyio IleHy (4TO IpOTUBO-
peuruIo ObI 00S13aHHOCTVI CAaMOYBaKeHIsI), TOUHO
TaK )Xe OH He MOXeT IOCTYIUTh IIPOTUB CTOJIb
e HeOoOXOIMMOro CaMOyBakeHWs IPYTMX Kak
JIOfIeV], T.e. OH 00s3aH MPaKTUYIeCcK! IPV3HaBaTh
JIOCTOMHCTBO UeJIoBeuecTBa B KaXX[IOM JIPyTOM
4eJIoBeKe; CTajIo ObITh, Ha HEro BO3JIOXKeHa 00si-
3aHHOCTB, OTHOCSIIAsACS K YBaKeHMIO (Achtung),
KOTOpOe HeoOXOIMMO CJIeflyeT OKas3bIBaTh Ka-
X1omy fapyromy uesioseky (AA 06, S. 462; Kanr,
2019, c. 203 —205 (§38)).

OnHako TecHemIasi CBsI3b MeXy JIOCTOVIH-
CTBOM ¥ YBa’KEeHVEM HU B KOeM CJIy4ae He O3Ha-
yaeT y KaHTa cBefieHms 11epBoro Ko BTOpoMy, Kak
3TO IIPaKTUKYIOT POCCUTICKIE IOPVICTHI, 8, HaIlpo-
TVB, BBICTYIIA€T HEKVIM HeIIpeMeHHBIM YCIIOBVEM
CYIIIeCTBOBaHWMS IOCTOMHCTBA.

pyroit ocoberHoCTHIO «MeTadm3nKy HpaBoB»
SBJIIeTCs. TO, YTO KaHT mpoBoauT 37eck TOHKOe
pasyume MeX]y <«IOCTOVMHCTBOM dYeJIoBe4YeCcTBa
B Hac» (Wiirde der Menschheit in uns) (AA 06,
S. 436; Kanr, 2019, c. 145 (§12)) 1 JOCTOMHCTBOM Ye-
noseka (Wiirde des Menschen, Menschenwtirde)
(AA 06, S. 436, 429, 465; KanT, 2019, c. 145 (§12), 129
(89), 209 (§42); cm. 00 3TOM pasIMTYeHNN TIOIPOO-
Hee: Klemme, 2011). JIocTOMHCTBO yesioBeYeCTBa B
Hac IIperionaraeT CjeloBaHVe MOPaJIbHOMY 3a-
KOHY U3 yBakeHMs K HeMy. ToJIbKO caM UeJloBeK
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Humanity (Menschheit) itself is a dignity;
for a human being cannot be used merely as a
means by any human being (either by others or
even by himself) but must always be used at
the same time as an end. It is just in this that
his dignity (personality) consists, by which
he raises himself above all other beings in the
world that are not human beings and yet can be
used, and so over all things. Butjust as he cannot
give himself away for any price (this would
conflict with his duty of self-esteem), so neither
can he act contrary to the equally necessary
self-esteem of others, as human beings, that
is, he is under obligation to acknowledge, in a
practical way, the dignity of humanity in every
other human being. Hence there rests on him a
duty regarding the respect (Achtung) that must
be shown to every other human being (MS, AA
06, p. 462; Kant, 1996a, p. 579 (§ 38)).

However, even the closest of links between
dignity and respect emphatically does not
mean reducing the former to the latter, as do
Russian legal scholars; on the contrary, it is an
indispensable condition of the existence of dig-
nity.

Another feature of The Metaphysics of Morals
is that Kant draws a fine distinction between
“the dignity of humanity within us” (Wiirde
der Menschheit in uns) (MS, AA 06, p. 436; Kant,
19964, p. 558 (§ 12)) and human dignity (Wiirde
des Menschen, Menschenwiirde) (MS, AA 06,
p. 436, 429, 465; Kant, 1996a, p. 558 (§12), 553
(89), 581 (§42); see more on this distinction:
Klemme, 2011). Human dignity within us im-
plies following the moral law out of respect
for it. Only the individual himself can exercise
his dignity which implies, among other things,
a duty toward other people as intelligent be-
ings. However, complete loss of human digni-
ty within us is impossible: we should respect
humanity even in the person of an out-and-
out criminal (MS, AA 06, pp. 362-363; Kant,
1996a, pp. 497-498). But we should respect his
dignity as someone belonging to the human
race — that is, as having intelligence and free-
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MOXET OCYIIIeCTBJIATh CBOE JOCTOMHCTBO, KOTOpOe
rofipasyMeBaeT B TOM YVCJIe ¥ JIOJIT B OTHOIIIEHUN
APYTUX JIIofeN Kak pasyMHBIX cyilecTs. OmHako
TIOJTHAs TI0TepPs JOCTOVHCTBA UeJloBeuecTBa B HaC
HEeBO3MOXXHa: JJake B JIMYHOCTVI CAMOTO OTbsBJIeH-
HOTO IIPeCcTyIIHVKa MBI JIOJDKHBI YBaskaThb desloBe-
uvecTBO (AA 06, S. 362—363)". Ho yBaxxaercs mpu
3TOM €roO JIOCTOMHCTBO B CMBICJIe ITPYHAJIJIeKHO-
CTU K 4YeJIOBeUeCKOMY pojly, O3HaualoIleil Hau-
4ie pasyMa, CBOOOMIBI, ITOTEHIIMaIBHO [I0 TI0CTIeI-
Hero BJIOXa OCTaBJISIONINX BO3MOXHOCTH BO3Bpa-
MeHM S Ha MTYCTh MCTUHHBIN, YTO B XPUCTMAaHCKON
KyJIBType JIydllle BCero BbIpakaeT oOpas Oiaro-
pasyMHOro pas0orHuKa. YBakaeTcsl JIOCTOMHCTBO
He B CMBICJIe KaKOW-TO YHMKaJIbBHOCTV KOHKpeT-
HOVI JIMYHOCTY, KaK 3TO IpeIiCTaBIeHo B paboTax
POCCUTICKMX OPUCTOB, 10O MOHoOHasl yHUKaIb-
HOCTb MOXeT O3HadaThb ¥ OCOOeHHbBIe 1 M3BpallleH-
Hble IIpecTyIUIeHNs, a MMEeHHO KaK HeyHVKalb-
HOCTb — YeJIOBeYeCTBO B Hac, MpucyIlee JIrbo-
My 4eJIoBeKy, KaK IOTeHIIaIbHasl CIIOCOOHOCTD K
MopaJIbHOMY TIoBeleHMI0. Ho eciit Hekoe Gasosoe
JIOCTOMHCTBO 4YeJloBeuecTBa B HaC COXpaHseTCs B
yeJIoBeKe BCerja, He3aBVCHMO OT ero IIOBeIeHis,
TO 4YeJIoBeYecKoe JOCTOMHCTBO MOXET VIMeTh pas-
Hble CTeIleH!, I OHO MOXKeT yMaJIsiThCsl VIV BO3-
BBIIIIATHCS TIOCTYIIKaMV CAMOTO YeJloBeKa.

Brtort cocstoBHBIT CTaTyC YeJI0BEYECKOro [10-
cromHcTBa KaHT pacrpocTpaHsgeT Ha Bce yeJlo-
BeUeCTBO B JIMIIe BCeX ero IpecTaBuTesient. Tem
He MeHee II0 CPaBHEHMUIO C COCJIOBHOW CTPYKTY-
povt ob11iecTBa 1 rocyapcTBa ¢ MMITepaToOpoM, I1a-
peM Wi KoposleM Ha BeplIHe MOJIOKeHe Jeslo-
BeuecTBa OTJIMYaeT B 3TOM HOBOM CTaTyce TO, YTO
10 OTHOIIEHUIO K HeMy 4eTKO 00O3HayeHO pac-
Tojlararorieecs: He TOJIBKO HVDKe Hero — «Belly»
U «CpeJICTBa», HO U BbIllle — bor kak abcoroTHO
nobpag Bosd. Ho onun aTpuOyTHBHBIV 1TapCKU
IpU3HaK B IIOHMMaHUM YeJI0BeYeCKOro JJOCTOVH-
crBa y KaHTa, KaK 3TO HNpPOHMIIATEIIHBHO IOIMe-
Tl H. XuHcke, SIBHO coxpaHWICs: ITpaBOMOulie
CaMOCTOSITEJIBHO ITpeaniceiBaTh 3akoHbI (Hinske,

3 B HOBOM PYCCKOM TlepeBojie PparMeHT OTCYTCTBYET.

CM. epeBop, B IIpebIIyIIeM M3IaHNUV KaHTOBCKMX IIPO-
nssenennit: (Kaur, 1994, c. 400).
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dom which potentially leave open, until the
last breath, the path to redemption (which in
the Christian culture is best expressed in the
image of the Wise Thief). We should respect
dignity not in the sense, which we find in the
works of Russian lawyers, of the uniqueness
of a concrete individual, because such unique-
ness may imply special and perverse crimes;
but in the sense of non-uniqueness, of the hu-
manity within us that is inherent in every hu-
man as the potential for moral behaviour. But
while the basic human dignity within us is al-
ways present irrespective of our behaviour,
human dignity comes in degrees, and may di-
minish or grow depending on a person’s acts.

Kant extends human dignity, formerly re-
served for only some social estates, to the
whole of humanity and its representatives.
Compared with the class structure of soci-
ety and the state with an emperor, tsar, or
king at the top, the new condition of human-
ity is different in that there is a clear distinc-
tion between what is below it — “things” and
“means” — and what is above it, i.e. God as
the absolute good will. But, as Norbert Hinske
(2023, p. 209) penetratingly noted, Kant pre-
serves one regal attribute in the interpretation
of human dignity, and that is the right to pre-
scribe laws. However, these are laws that limit
one’s own freedom and are imposed on one-
self: “Autonomy is therefore the ground of the
dignity of human nature and of every ratio-
nal nature” (GMS, AA 04, p. 436; Kant, 1996b,
p- 85). These are not just any laws, but moral
laws, such that obeying these laws means per-
forming one’s obligations or duties.

Unlike Russian legislators and legal schol-
ars, Kant persistently stresses that dignity im-
poses duties, limits the individual’s rights,
and cannot exist outside morality, something
the contemporary legal science, in its struggle
against communism and the Soviet past, has



2023, S. 209). OnHaKo 3TO 3aKOHBI, OrPaHNYMBAO-
IT[Vie COOCTBEHHYIO CBOOOMY V1 HaKJIaJbIBaeMble Ha
camoro cebst: «AbmonHomus eCcTb, TAKUM o0pasoMm,
OCHOBaHVe JOCTOMHCTBA YeJIOBeYeCKOM M BCAKOM
pasymHom nipuponbb (AA 04, S. 436; KanT, 1997a,
c. 191). DTo He POCTO 3aKOHBI, a 3AaKOHBI MOPAJTh-
HBIe, ¥ VICIOJIHEHVE STUX 3aKOHOB €CTh VCIIOJIHE-
HUe CBOMX 00SI3aHHOCTEVI, VIJIVI JOJIra.

B omimume ot POCCUVICKIX 3aKOHOMATEJIEe U
IIpaBoBeoB, KaHT HacCTOMYMBO IIOTYEpPKNBAET:
IOCTOVIHCTBO BO3JIaraeT Ha uejioBeKa O0si3aHHO-
CTVI, OHO OrpaHMYMBaeT ero IpaBa 1 He MOXeT Cy-
II[eCTBOBATh O€30THOCUTEIIFHO MOpasli — 3TO TO,
0 YeM COBpeMeHHasl PpOCCUVICKasi IopuamdecKast
HayKa B cBoell OoppOe ¢ KOMMYHWM3MOM ¥ COBET-
CKMM IIPOIUIBIM 3a0bUIa Harpoub. HavBHas 11o0-
IIBITKA POCCUVICKVIX ITPABOBEIOB, OOPIOIIIXCS, KaK
VIM KaKeTCsl, C COBETCKVIM ITPeJICTaBIIeHVeM O IIpa-
Bax ueJjioBeKa KakK «Iape» rocydapcTBa, IIpeJcTa-
BUTB 3TU ITpaBa Kak «Iap» IIPUPOJIbI B paMKax He-
YKITIOXKeV! CTVJIM3allMV II0fT, eCTeCTBeHHOe IIpaBo
BeJleT B TYIMK (eIe Ooslee >KaJIKMM ¥ YOOI MM sIB-
JIgeTCsl ByJIbrapHOe OOBIZIeHHOe CBefleHVe 10CTO-
VIHCTBA K [IeHbram):

B cucreme npupomer dermoBek (homo
phaenomenon, animal rationale) — nHe3Haum-
TeJIbHOE CYIIIeCTBO, MMelolllee IIeHHOCTb, OMHa-
KOBYIO C IPYTVIMU KMBOTHBIMM KaK ITIPOTyKTaMM
semsn (pretium vulgare). [laxe To, 4TO UesioBek
VIMeeT Iiepel HYMU IIPeVMYIIeCTBO paccyaKa 1
MOJXeT caM IIojlaraTh ceOe Iievi, IIpUIaeT emy
BCe JKe JIVIIb BHeuiHI00 TIEHHOCTD €0 IIPUTOIHO-
ctu (pretium usus), a MEHHO OHOTO YeJIoBeKa
IUISL IPYTOTO, T.€. YeHy KaK ToBapy B oOpaleHnm
C 3TVIMM XVBOTHBIMM KaK BelllaMl1, B KOTOPOM OH
BCe JXe MMeeT 0ojlee HM3KYIO IIeHy, YeM BCeoO-
IIlee CpefIcTBO OOMeHa — JIeHbIV, IIEHHOCTh KO-
TOPBIX Ha3blBaeTCs [I03TOMY OTJIIMYHOM (pretium
eminens) (AA 06, S. 434; Kanrr, 2019, c. 141 (§11)).

[71s1 TOrO ke, UTOOBI BO3BBICUITHCS HAJl IIPUPO-
Ziov1 v peHOMeHaJTbHBIM, YeJIOBEK JIOJDKEH BCITOM-
HUTBH O CBOEM HOYMEHaJIbHOM, O JIMIIe U JINYHO-
cTy, O0OJafaloMX MOpPaJIBHO-IIPAKTIYECKIM
pasyMOM ¥ VIMEIOMINX «abCOJIIOTHYIO BHYTpEH-
HIOIO IIEHHOCTB», WJIN T0cTOMHCTBO (AA 06, S. 435;

67

A.N. Krouglov

cleanly forgotten. The naive attempt of Rus-
sian legal scholars, who think they are fighting
the Soviet notion of human rights as a “gift”
from the state, to present these rights as “gifts”
of nature are part of what is a clumsy stylisa-
tion, as natural rights lead to a dead end (al-
though the vulgar reduction of dignity to
money is still more pathetic):

In the system of nature, a human being
(homo phaenomenon, animal rationale) is a being
of slight importance and shares with the rest
of the animals, as offspring of the earth, an
ordinary value (pretium wvulgare). Although
a human being has, in his understanding,
something more than they and can set himself
ends, even this gives him only an extrinsic
value for his usefulness (pretium usus); that is
to say, it gives one man a higher value than
another, that is, a price as of a commodity in
exchange with these animals as things, though
he still has a lower value than the universal
medium of exchange, money, the value of
which can therefore be called preeminent
(pretium eminens) (MS, AA 06, p. 434; Kant,
1996a, p. 557 (§11)).

In order to rise above nature and the phe-
nomenal, human being should recall his nou-
menal, his person and personality that possess
moral-practical reason and “an absolute inner
worth”, or dignity (MS, AA 06, p. 435; Kant,
1996a, p. 557 (§11)) — not by the mere fact of
having been born, which grants only the pos-
sibility of dignity to a member of the human
race, but thanks to one’s moral behaviour. This
is the message of the famous Kantian passage
in the Critique of Practical Reason, regarding
“the starry heavens above me and the moral law
within me” (KpV, AA 05, pp. 161; Kant, 1996c,
pp- 269), when read to the end.

Until recently, one could find profound
reflections on human dignity consonant
with Kant’s reflections, not in Russian le-
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Kanr, 2019, c. 141 (§11)), — Ho He Oraromaps 1Ipo-
cToMy (PaKTy CBOEro pOXKIeHWs, KOTOPBIV CO3/Ia-
€T TOJIFKO BO3MOYKHOCTB JOCTOMHCTBA YJIeHa YeJIo-
BEYeCKOro pojia, a Orraromgapsi CBOeMy MOpasIbHO-
My nosefieHMIo. V1 sHaMeHUTHIN Haccak KaHTa B
«Kputnke mpaxkTIIyeckoro pasyMa» Ipo «36e3oHoe
Heb0 HA00 MHOU U MOpaAbHbILL 3aK0H 60 MHe» (AA 05,
S. 161; KanT, 19976, c. 729—731), mounTaHHBI 10
KOHIIa, TOBOPUT VIMEHHO 00 3TOM.

I'myGokast pedpriekcist IO TIOBOAY UeJIOBeUecKO-
TO JIOCTOMHCTBA, CO3BY4YHAasl KaHTOBCKOV, HaOJIIO-
Jajilack HEKOTOpOe BpeMs Ha3all He B cpefie poc-
CUVICKMX ITPaBOBEIOB, a B JIOHE PyCCKOVI IIpaBo-
CJIABHOWI LIEPKBY, XOTS M 371eCh B HaCTOsIIee Bpe-
M$ OHa ITOJTHOCTBIO OKa3aJIach, HACKOJIBKO 51 MOT'Y
CYIWTB, BBITeCHeHa Ha oboumHy. HecmoTpst Ha TO
4TO IIpVMeHsieMasl B 1IepPKOBHBIX IOKYMeHTaxX Tep-
MWHOJIOT VISl MOXKeT Ha IIePBbIVI B3IJIA[ BBOOUTH B
3a0mnyxaeHne, OyaTo peub MIOET O IPOTUBOpeYa-
X KOHCTUTYIIMOHHBIM TIOJIOKEHMSIM Te3lcaXx,
corlepKaTeJIbHO VIMEHHO B 3TMX PacCy KIeHMSIX
MOXXHO BCTPETUTHh OOIyMBbIBaHIE TeX CIIOKHBIX
BOITPOCOB, KOTOPBIE POCCUVICKVIE FOPVICTHI HE TIPO-
CTO He 00IyMBIBAIOT, a flake 1 He cTaBsT. B 2006 r.
X BceMMpHBIVI pyccKi HAPOAHBIVI COOOP IIPUHSIT
«JleKtaparinio o IrpaBax 1 JJOCTOVHCTBE YeJIoBeKa»,
BBI3BABIIIYIO II0JIEMIYeCcKyie BO3PaKeHMS B Cpefie
POCCUVICKMX TIpaBO3aIMTHMKOB. YKe B Ha3BaHUM
4UeTKO 3apMKCHPOBAHO, UTO JOCTOMHCTBO — 3TO
He OJTHO 3 IIpaB, KaK TO yKa3aHo B KoHcTuTy1Mm
P®. B sTom1 nextapaninm yTepxaanock: «Hero6ex
Kak 00pas boxuil umeem ocoby yeHHOCHb, KOTOpast
He MOXeT ObITh oTHsiTa. OHa OJDKHA YBaXKaThCs
Ka’KIBIM 13 Hac, 00IIecTBOM 1 rocyaapcTsoM. Co-
BepIIast J00Po, IMIHOCTE IIprodpeTaeT 00cHoUH-
cmébo. Takvim oOpa3zoM, MBI pasjiyaeM IIeHHOCTD
IIOCTOMHCTBO JIMYHOCTI. [IeHHOCTh — 3TO TO, UTO
JIaHO, IOCTOMHCTBO — 3TO TO, UTO IIpMoOpeTaeT-
cs» (Hdexsmaparys..., 2006). Ml BuguM 311ech Iie-
pexnuKy ¢ yreepxuaeHveM B Korncrurynym PD
yeJIoBeKa KaK BBICIIIEVI IIeHHOCTV, a TaKXXe HeoDXo-
IVIMOCTVI OXPaHBI YeJIOBEYeCKOTrO JJOCTOMHCTBA OT
yMaJleHMs. 3a 4JeJIoBeKOM IIpu3HaeTcsi ocobast, a
He BBICIIIAs IIeHHOCTb, VI 0coDast IIEHHOCTH BhITEKa-
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gal scholarship but in the Russian Ortho-
dox Church — although today they seem to
have been abandoned. Although the termi-
nology used in church documents may at
first glance mislead one into thinking that
they challenge constitutional theses, in es-
sence these reflections are addressing the
complex questions which Russian legal schol-
ars do not even raise, let alone reflect on. In
2006, the 10" World Russian People’s Council
passed a Declaration on the Rights and Dig-
nity of Man which met with objections on the
part of Russian human rights activists. Al-
ready its title clearly states that dignity is not
one of the rights, as the RF Constitution indi-
cates. The Declaration claims: “Man as God'’s
image has special value which cannot be taken
away. It must be respected by each of us, by
society and the state. In doing good the indi-
vidual acquires dignity. Thus, we distinguish
the value and dignity of the individual. Val-
ue is what is given, dignity is what is gained”
(Deklaraciya, 2006). This clashes with the as-
sertion of human being as the supreme val-
ue in the RF Constitution, and of the need to
protect human dignity from being demeaned.
Human being is recognised to have special
and not supreme value, his special value aris-
ing from the fact that God has created hu-
man being in His image, as we read in Genesis
(1: 26): “Then God said, ‘Let Us make man in
Our image, according to Our likeness [...]".”
The Bible clearly distinguishes the image
(eixova) and likeness (opoimotv) of God.

The above distinction, in spite of termino-
logical differences, points in the same direction
as does Kant in distinguishing human dignity
and the dignity of humanity in us. The value
(according to image) is a given, while dignity
(according to likeness) is gained or demeaned
depending on human acts. From this it follows
that dignity cannot be immoral: “Human rights



eT 13 COTBOpPeHNs YesloBeKa 110 obpa3sy boxuio, o
KOTOpoM 1oBecTByeT bertue (1: 26): «V ckasai bor:
COTBOPMM dYeJIoBeKa 110 oOpa3y Harriemy 1o mozo-
Ovto Harmtemy...» B EnmsaseTmsckont brubmmm v
B CVHOIAJIPHOM IIepeBOZie YeTKO OTIMYAeTCs 00-
pa3 (eikova) n nomobdme (6poimowv) bora.
ITpuBeneHHOe 311€Ch pasiidyeHVe, HeCMOTpsI Ha
TEPMIMHOJIOTYeCKIie HEeCOOTBETCTBUS, COmeprKa-
TEJIPHO VIIeT B HaIlpaBJIeHnM Toro, uto KaHT BBI-
PaswI pasarieM 4esloBeYeCcKOro IOCTOMHCTBA U
IIOCTOVMHCTBA YesloBeuecTBa B Hac. LleHHOCTH (110
o0pasy) ZlaHa, eCTh HEYTO peasIM30BaHHOE, B TO
BpeMsI KaK JJOCTOMHCTBO (IO ITofrobwmio) mprobpe-
TaeTcs MWW yMaJIgeTcs, eCTh HeuTo 3ajlaHHOe, B
3aBVICIMOCTY OT UeJIOBEUYEeCKVIX TIOCTYTIKOB. OTcro-
J1a BBITEKAET, UTO OE3HPAaBCTBEHHOIO JIOCTOVHCTBA
ObITE He MOXeT: «[Ipaba uesoBexa VIMEIOT OCHOBa-
HMEeM ILIeHHOCTb JIMYHOCTV M HOJDKHBI OBITH Ha-
npabaensv Ha peasusayuto ee docmourcmba. Vimen-
HO IIO9TOMY cofiep>KaHue IpaB 4ejloBeKa He MO-
XKeT He OBITh CBSI3aHO C HPAaBCTBEHHOCTHIO. OTPHIB
3TUX IIpaB OT HPAaBCTBEHHOCTV O3HA4aeT VX IIPo-
danarro, 100 besHpabembernozo docmourncmba He
ovi8aem» (Hdexnaparius..., 2006). VIHBIM ci1encTBU-
eM SIBJISIeTCs TO, UTO «npaba u c60600v: HepaspuiBHO
cBasamvl ¢ 00A3aHHOCMAMU U 0mMBencmBeHHOCHIbI0
4e06exa», a KpoMe TOTO, «Clyujecmbyion yeHHocmu,
Komopble cmoam He Husxe npab uesobexa» (Bepa,
HPaBCTBEHHOCTD, CBATEIHY, OTedecTBO) (Tam xe).
Takum oOpasom, MBI VIMeeM HeOTBEMJIEMYIO
IIEHHOCTB YeJIoBeKa Kak oOpasa boxwero, kotopas
COXpaHseTCsl HeCMOTPs HU Ha 4YTO, a TaKXXe AMHa-
MIYecKoe JOCTOVHCTBO YeJIoBeKa, KOTOpOoe YesIo-
BEK MOXXET BO3BBIIIIATh, a MOXKET V1 YMaJIATh, JIMOO
Bce Oojiplrie ynonoOsssce bory, mbo ormanssich
OT Hero CBOMMM TIoCTyIIKaMu. IIpaBa ske gesioBeka
OKa3bIBAIOTCS B JJAHHOM CMBICIIe peaIn3ariyient J10-
CTOMHCTBA 4eJIOBeKa, TO eCTh HallpaBJIeHbI Ha JI0-
cTvoKeHMe yronoOieHus bory. Vnu, B mHTepHpe-
Tauym narpuapxa Kvpnuia: mocTonHCTBO 03Hava-
€T, BO-TIEPBBIX, «4TO HEeKMV CyOBeKT 00sIa/iaeT 11eH-
HOCTBIO. BO-BTOPBIX, IOCTOMHCTBO O3Ha4YaeT COOT-
BETCTBIE XXVM3HM cyObekTa 3Tov IeHHocTn» (Kn-
pwu1, Mutpononut, 2006). CraTvdecknit 1 gUHa-
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are based on the value of the person and must
be aimed at realising the person’s dignity. That
is why the content of human rights cannot but
be connected with morality. Separating these
rights from morality means their profanation,
for immoral dignity does not exist” (Deklaraciya,
2006). Another consequence is that “rights and
freedoms are inseparably bound-up with duties and
responsibility of man”, and besides, “there exist
values that stand not lower than human rights”
(e.g., faith, morality, sacred objects, Father-
land) (ibid.).

Thus, we have man’s inalienable value as
the image of God which is absolute, as well as
the dynamic dignity of man, which a person
may enhance or demean by becoming more
and more like God or moving away from Him
through action. In that sense, human rights are
the realisation of human dignity, i.e. are aimed
at becoming more God-like. Or, as Patriarch
Kirill puts it, dignity means, first, “that a sub-
ject has value. Second, dignity means that the
subject’s life corresponds to this value” (Kirill,
archbishop, 2006). The static and dynamic el-
ements of human nature are here interpreted
in accordance with the above-mentioned dis-
tinction, and on the basis of Genesis: “The ex-
istence of the image of God in human nature
means the intransient value of man, and like-
ness means the task of developing this value
[...]. In the process of one’s life a person must
become more and more like God, consequent-
ly growing in one’s dignity” (ibid.; cf. Tolstoy,
1904, p. 207). Unfortunately, after 2006, this
topic has not been pursued further in any no-
ticeable way.

Human dignity is not a right, or a “medal’
nature has put around a person’s neck at birth,
which will not fade or depreciate no mat-
ter what a person does, and to which the state
should bow. Until the 1993 Constitution of the
RF, I am not aware of any precedents in Rus-
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MUYeCKUM 3JIeMeHTBI IIPUPO/IbLI YesloBeKa TOJIKY-
IOTCS1 B 3TOM CJIy4ae B COOTBETCTBUM C yKa3aHHbBIM
pasiyeHreM 1 Ha OCHOBe KHUTM bertus: «Ham-
une obpasa boxmus B Ipuporie yesiopeka O3HavaeT
HeIpexoAIlyl0 IIeHHOCTh 4eJloBeKa, a IIofobue
O3HauaeT 3a/jady II0 PasBUTMIO 3TOV II€HHOCTVL
...B TIpollecce CBOeVI XM3HW UeJIoBeK JJOJDKeH OblT
BCe OosIbliIe 1 OoJIbllie yriogoosaTecsd bory, cierno-
BaTeJIbHO, BO3pacTaTh B CBOEM JIOCTOVMHCTBe» (Tam
xe; cp.: Torcrovt, 1957, c. 133—134). Ho, k coxaite-
Hu1o, tocste 2006 I. 5Ta TeMa BHYTpU LIEPKBU TaK U
He TIOJTy4nIa HMKaKOrO 3aMEeTHOI'O pa3BUTMSL.

JJoCTOMHCTBO yesloBeKa — 3TO He IIpaBO U He
MeJiaJib, IIOBellleHHas 4eJIoBeKy IIpU POXIeHUM
Ha ITIef0 IIPVPOLION, KOTOpasi He IIOTYCKHeeT U HU-
4yTh He MOTepsieT B IleHe, YTO ObI UesIoBeK HMI Jie-
J1aJ1, Vi IIpef], KOTOPOV JIOJKHO ITPeKJIOHAThCS ToCy-
npapctso. o Korcturytmm PD 1993 1. g BooOitie He
3HarO Mpere/IleHTOB IIPUYNCIIeHNs Y VHTepIIpeTa-
LU B pyccKom prstocodcKov KyJIbType JI0CTOVH-
CTBa KakK «IIpaBa»'*, XOTsI IEPBBIVI Ke PYCCKUVI XKy P-
Hasl pwvI0codCKOV HaIpaBJIeHHOCTU — «YTpeH-
HUVI CBE€T» — B IEPBBIV T'OJI CBOETO M3IaHVIs, B 1a-
siekoM 1777 r., oryOrmkoBail ctaTrbio «O OCTOMH-
CTBe ueJIoBeKa, B OTHoIIeHMsx K bory u mupy» (O
IIOCTOVIHCTBe. .., 1777), aBTOPCTBO KOTOPOVI [I0JIT0e
Bpemsi npumnmickiasiocs H. V1. Houkosy™.

EnBa 11 He masibllle Bcero KaK OTMEHHBIN 9K-
BIBaJIeHT BHEIIIHeV IIEeHHOCTV OTCTOSIT OT YeJIoBe-
YecKOro JIOCTOMHCTBa KakK pa3 fAeHbrn. KoHcTuTy-
LIMOHHBIV 3allpeT Ha yMaJleHVe M YHVDKeHVe Je-
JIOBEYECKOI0 JIOCTOMHCTBA CO CTOPOHBI rocyzap-

1 HeKOTOpOQ HacTMYHOE WCKIIIOUEHVEe IIpecTaBIIsaeT

cobom b cTaThst «/JoCcTOMHCTBO» B «@Drtocodckomn
SHIIMKJIOeINM», M3gaHHo B 1960-e IT., HO 1 B HeW [10-
CTOVHCTBO He Ha3blBaeTCs IIPaBOM HaIpAMYIO, a JIVIIIb
YTBEPXKIAeTCs, UTO IIOCTOMHCTBO €CThb OCO3HaHWe JINd-
HOCTBIO «CBOEro IpaBa Ha oOIlecTB[eHHOe]| yBakeHMe,
OCHOBaHHOE Ha MpPU3HAHMUM OOIIECTBOM COIIMAJIBHO
3HA4MMOCTM dejioBeKa» (Moposos, 1962, c. 58).

15 B [eVICTBUTEIIBHOCTV CTaThsl IIPENCTaBiIsieT  Co-
0oVl IIepeBOIl C HEMEIIKOTO CTaThbl, KOTOpasl OTBedasia
yMoHacTpoeHno Hosukoga, n3 xypHana «Yemosek: Mo-
PaJIbHBIN eXeHeIeJIbHMK», BBIXOVBIIIETO IO/, PelaKIIn-
et I. @. Manepa n C.T. Jlanre (Von der hohen Wiirde...,
1751), uro yOenuTeNIbHO II0Ka3asl B CBOEM MCCIIeIOBAHWIN
B. . Cumankos (Cumankos, 2010, c. 128).
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sian philosophical culture for considering and
interpreting dignity as a “right”;"* although the
very first Russian philosophical journal, “Morn-
ing Light”, published in the remote year 1777,
carried an article “On Human Dignity in Re-
lation to God and the World” (Anon., 1777)
which for a long time was attributed to Nikolay
I. Novikov."

Money, as an equivalent of outer value, is
probably furthest thing from human digni-
ty. The constitutional ban on demeaning and
humiliating human dignity on the part of the
state is an important and necessary constitu-
tional provision which recognises a human be-
ing as an end in itself; but we should not forget
that human dignity can be demeaned and hu-
miliated not just by the state but by the person
who behaves immorally, in a manner unwor-
thy of man. Just as important and necessary are
all the aspects of the activity of the social state
to create favourable, “worthy” conditions for
life, labour, leisure and self-realisation, some-
thing the Constitution of the RF speaks about,
alas, more often than not in a declarative way.
But this is not what human dignity is all about.
It does not consist in consuming material ben-
efits or enjoying “worthy” living conditions
(although it does not rule it out). Indeed, as
if foreseeing such interpretations, Kant once
stressed that “[...] it is false to say that God cre-
ated human beings for their happiness” (V-NR/
Feyerabend, AA 27, p. 1382; Kant, 2016, p. 165).
Even the most inhumane and “unworthy” liv-

3 A partial exception is the article “Dignity” in the
Philosophical Encyclopedia published in the 1960s,
though it does not directly refer to dignity as a right,
but merely claims that dignity is a person’s awareness
of “one’s right to social respect based on society’s
recognition of the social value of human being”
(Morozov, 1962, p. 58).

4 In reality the article is a translation from the German
of an article that was consonant with Novikov’s
mindset, from the moral weekly “Der Mensch” edited by
G.F. Meyer and S.G. Lange (Anon., 1751), a fact which
has been convincingly proved by Vitaly I. Simankov
(2010, p. 128).



CTBa — BakKHOe ¥ HY>KHOe KOHCTUTYIIVIOHHOE II0-
JIOKeHVie, IIpV3HaloIlee uejloBeKa Kak IIejIb caMy
110 ceOe, OJTHAKO HeJIb3sl 3a0bIBaTh O TOM, UTO yMa-
JIATH Y1 YHU3UTD YesloBeuecKoe JOCTOMHCTBO 0e30
BCSIKOI'O TOCYZIapCTBa MOXKET 11 CaM 4YeJIOBEK CBOVIM
Oe3HpaBCTBEHHBIM IIOBEIEHVIEM, HEIOCTOVHBIM
yertoBeKa. PaBHBIM 00pa3oM BaKHBI 11 HeOOXOIV-
MBI I BCE€ CTOPOHBI IeSTEIBHOCTV COLMAJIBHOTO
rocyjapcTBa, CO3[arolIye OJIaronpusTHBIE, «II0-
CTOVIHBIe» YCIJIOBMSL KM3HM, TPYZIa, OTAbIXa, CAMO-
peasu3aIinm, 0 YeM — YBBI, Yallle BCero JIVIIIb Jie-
KiaparusHO — ropoput Koncrurynmsa PO. Opna-
KO CaMO YeJI0BeYeCKOe [JOCTOVMHCTBO COCTOUT BOBCE
He B 3ToM. OHO HMKOMM 00pa3oM He 3aKJII0YaeTCs
" B TIOTpebJIeHMy MaTepyasIbHbIX Or1ar Wi B Ha-
CITaKIIEHVIVI CO3AHHBIMI «TOCTOVIHBIMI» YCIIOBY-
MU XKU3HU (XOT4 M He MCKJIIoJaeT 3Toro). boee
TOTO, CJIOBHO IIPeIBW/IS IIOIOOHBIE VMHTepIIpeTa-
1y, ofHaXbl KaHT gaxke nmomuepkHys1, 9To «bor
cosfast JIrofert He paay mx cuacTbs» (Kant, 2016,
p- 206). [daxe camble HeuejlOoBedecKue U «HeO-
CTOVIHBIe» yCJIOBYSI XXVU3HY UesloBeKa He MOI'yT JIN-
IINTH €r0 BO3MOXKHOCTVI COXPaHSITh M IIPOSIBIISATh
cobcTBEeHHOe YesloBeueckKoe JOCTOMHCTBO. Ilpasa
yejioBeKa MOXXHO BBIBOOMTD VIJIVI He BBIBOAWTE 3
mocTomHCTBa — caM KaHT B mrepBoit gactu «Meta-
Pu3MKM HPaBOB» SKCIUIMIINTHO He IIpeijiaras Io-
ZIOOHOVI AeTyKIINM, XOTS €€ BO3MOXKHOCTb €T0 3TH-
Ka B IIPVHIINIIE, IIOXOXe, JIOIyCKaeT. BaxkHee Ipy-
roe: 4ejioBeuecKoe JOCTOMHCTBO HEBO3MOXKHO Oe3
CaMOOT'PaHMYEHVSI CBOOOIBI MOPaJIBHBIM 3aKOHOM
KaK IIPOSBJIEHNS aBTOHOMUM BOJIV, Oe3 coOsIro-
OeHust gosra m obsaHHocTert. Kak abcosrroTHast
BHYTPEeHHSIS 1IeHHOCTB, OHO €CTh — B OT/INYMeE OT
BCex 00OecIrieunBaroIyX OIaronpusTHbIE YCIIOBVS
KV3HV OOCTOSTEIECTB — HeUYTO 0e3ycsIoBHOe, HO
TpebyIolliee HeIIpeCTaHHOIO OOpeTeHVs TPYIOM B
BUZle MOpaJIbHOV JoOponeTes. VI 3To To, ueMy Mbl
MOYKeM ¥ JOJDKHBI IOy unThes y KaHTa 11 ceromHs.

VccaedoBanue Bvinoanero npu noddepxke PHD,
epanm Ne 24-28-01134 «Kaaccuueckasn Hemeykas
¢usocopus npaba u poccutickas gusocopcko-npa-
Bobas coBpemerHOCIbY.
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ing conditions cannot prevent human being
from preserving and manifesting human digni-
ty. One may or may not derive human rights
from dignity — Kant himself, in the first part
of The Metaphysics of Morals, did not explicitly
offer such a derivation although his ethics in
principle allows it. More importantly, human
dignity is impossible without the self-restraint
of freedom by the moral law as a manifesta-
tion of the autonomous will; without honour-
ing duty and obligations. As an absolute inner
value, unlike all the circumstances that ensure
favourable living conditions, it is something
unconditional, but it needs to be continual-
ly earned though labour in the shape of mor-
al virtue. This is what we can and must learn
from Kant, even today.

This research has been performed within the
project no. 24-128-01134 “Classical German Phi-
losophy of Law and Russian Philosophical and Le-
gal Modernity” supported by the Russian Science
Foundation (RSF).
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