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BOIIPOC O HOPMATMBHOCTU
B «®PUJIOCODPVN ITPABA» DMWJISI JIACKA

H. B. Koda'

Ewe 0o nanucanusa «Jloeuxu ¢pusocogpuu» (1911)
Omuae Jlack Hamemus ocHoBHbie me3tcyl cBoeeo OYOy-
weeo ¢pusocopckozo npoexkma 6 «Pusocopuu npaba»
(1905): kpumuxa «meopuu 08yx mupob», npobaema do-
pegpaexcubroeo no3HAHUA, AKUEHMYAUUS pPoAU «Hnpeo-
HayuHotl» domeopemuuecko OeicmBumenvhocmu. Ho
Kax, coeaacto Jlacky, ocyujecmbasemcs nepexod om «0o-
npaboboii» peasvriocmu 8 «npaboByio»? B «Duiocodpuu
npaba» KpUMuKa NAAMOHUIUPYEMOIL «imeoputt 08Yyx Mu-
poB» Oana uepe3 Kpumuky cMeuleHus yeHHoCmu u oeii-
cmbBumenvrocmu 6 ecmecmbernom npabe u UCOPUSME.
Msbesxxams makoeo cmeutenus, coeaacto Jlacky, MoxHo 6
Kpumuteckoi gpurocogpuu npaba. Bmecmo Bvidopa mex-
0y abcoaromusayueil Bueucmopuueckoil npaboboi Hop-
MblL U abcoatomu3sayuerl UCMOPUUECkol pakmuuHoCHu
Kpumuyeckas gusocogpus npaba pabomaen c peasvHviM
mupom kax «noaygadbpuxamom» (Halbfabrikate), coom-
BemcmByrouwum 3HaUeHUAM Kyavmypsl. B «noaygpabpu-
kame» o0aacmv npaba Abasemcs omuacmu <HAYYHOU»
U omuacmu «npedHayuHotl», 6 cBasu c uem c¢ 0coboil
ocmpomoi cmoum 6Bonpoc o nepexode «donpaBoBoii»
peasvHocmu 8 «npabobyio». annuiil nepexod packpsl-
Baemcs uepe3 co3danue npaboBuix noHAmu, 6 konopom
3HAYUEALHYI0 POAb Upaem ux npedHay4xoe o0pazoba-
Hue (vorwissenschaftliche Begriffsbildungen) u meaeoo-
euneckuti npuHyun, ombeuaroujuti 3a 6s160p donpabobozo
aMmnupuveckoeo cydcmpama npaba, Komopwiii Moxeim
cmambv npaBoBuim. «Pusocogpus npabar u «Jloeuka gpu-
A0copu» paccmampubaomcs Kax «KAOHU» K NOHUMA-
Huto Opye opyea. Ilosmomy memagpopa «0BYxX3maxHo20
30anus», ucnoav3yemas 6 «Jloeuxe usocogpuu» 041
00vsCcHeHUs 08Yx YpoBHeil NO3HAHUA, NpUMeHUMA U 6 no-
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NEO-KANTIANISM

THE QUESTION OF NORMATIVITY
IN EMIL LASK’S PHILOSOPHY OF RIGHT

N. V. Koda'

Before Emil Lask wrote The Logic of Philosophy
(1911) he outlined the main theses of his future philo-
sophical project in The Philosophy of Right (1905):
critique of the “two worlds theory”, the problem of
pre-reflective cognition, the emphasis on the role of
“pre-scientific” pre-theoretical reality. But how, accord-
ing to Lask, does the transition from “pre-legal” to “le-
gal” reality take place? The Philosophy of Right crit-
icises the “two worlds theory”, interpreted in the spirit
of Platonism, as a mixing of value and reality in the
natural law and historism. Lask claims that such a shift
can be avoided in the critical philosophy of law. Instead
of choosing between absolutisation of extra-historical le-
gal norm and absolutisation of historical factuality the
critical philosophy of law works with the real world as
a “semi-finished product” (Halbfabrikat) which cor-
responds to the meanings of culture. In the “semi-fin-
ished product” the realm of right is partly “scientific”
and partly “pre-scientific”, which makes the question of
transition from the “pre-legal” to “legal” reality partic-
ularly important. The transition is revealed through the
creation of legal concepts, in which their pre-scientific
formation (vorwissenschaftliche Begriffsbildungen)
and the teleological principle, which is responsible
for the selection of the pre-legal empirical substrate of
right that can become legal, play a significant role. The
Philosophy of Right and The Logic of Philosophy
are seen as keys to understanding each other. Therefore
the “two-storied building” metaphor used in The Logic
of Philosophy to explain the two levels of cognition
can be applied to the concept of right. I arrive at the con-
clusion that the philosophical-legal practice of norm for-
mation, according to Lask, involves “two necessities”:
the necessity of recognising the pre-scientific element in
right and the necessity of converting it into a “scientif-
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Hamuu npaba. B umoee deaaemcsa 61600, umo gpusococp-
cko-npabobas npaxmuxa Hopmoodpazobanus, coeaacHo
Jlacky, c6a3ana ¢ «0Byma HeoOXOOUMOCTHAMU»: HEODXO-
OUMOCIbI0 NPUSHAHUA NpedHAYUH020 S1eMeHma 6 npabe
U HeobxoO0uMmocmsio e2o nepe6oda 6 «Hayunwiil». Takum
obpasom, HopmamubBrocms 6 pusocodpuu npaba Jlacka
He npubxooum «cBepxy-usbre», a hopmupyemcs 6 «no-
AYpabpukame» camoeo npaba.

KatoueBuie cao8a: Jlack, neoxanmuarcmbo, guio-
copus npaba, Hopmamubrocmes, doHayuHoe odpazobatie
NOHAMUU

O Ttom, uTo dmtocodms cBg3aHa C 3aKOHOIA-
TeJILCTBOM MBIIIIJIeHs], HallViCaHO HeMaJIo vccile-
nosaHum. Eme y IiaroHa B KOHTEKCTe pa3MBIIII-
JIEHUTI O X®Pd B Auasiore «Immerr» BO3HMKaeT
JejleHVie Ha «3aKOHHOe», «3aKOHHOPOXIeHHOe»
U «HEe3aKOHHOe», «He3aKOHHOPOXIeHHoe» (VObw)
ymosakiodeHne (ITnaron, 2007, c. 536). Ocoben-
HyIO poinb QutocodcTBoBaHMe KaK 3aKOHOa-
TeJILCTBO MBIIIUIEHVIS MT'paeT B KAHTMAHCTBE U He-
OKaHTWAHCTBe, 11 He pa3 caM KaHT, mocieioBaresm
7 KoMMeHTatope!l KanTta oOpamammice Kk Metado-
pe cyznebHoro pasduparesIbCTBa, HaIlpaBJIEHHOIO
Ha TIO3HaBaTeJIBHYIO CIIOCOOHOCTH pasyma’. Of-
HUM U3 SIPKMX IIprMepoB MeTadopbl CyaeOHOro
iporiecca sijsieTcs yurHeHHbIN X. DanixyHrepomM
«cya» Hap, camom «KpuTukon umcroro pasyma»
(Vaihinger, 1881). IlpomemoHCTpupoOBaTh «B3au-
MorlepeTeKaHMe» (PrIocodcKoro 1 I0pUINIecKo-
IO KOHTEKCTOB MOXKET CIIelVidpKa VCIIOIb30BaHS
TepMmuHOIOrnu. [. XeHprnx oOTUeTIMBO IIpOCIIe-
KVMBaeT, KaK MOHATHe IeAyKIVM IIVPOKO IIprMe-
HSUIOCHh B IOPVIINTYECKOM KOHTEKCTe (HaIlprMep, B
yueOHuKe 110 11paBy VoranHa-IIItedana ITrorTe-
pa) 1o Toro, Kak KaHT mepesest TepMUH «IeayK-
LIVs» U3 IOPUANYecKoro B duiocodckoe yrnoTpe-
6rrenme (Henrich, 1989, p. 33). Ces3p dustococprm
U IOpuUcHpyaeHIny, Oe3ycoBHO, Hamboiiee OT-

2 «OcobeHHOCTh KaHTOBCKOTO ITOHVMAHMS KPUTUKU CO-
CTOWT B TOM, UTO €€ HalleJIeHHOCTh Ha CaMy IT03HaBaTe b
HYIO CITOCOOHOCTE, Ha CaMOTIO3HaHVIe pa3yMa TPaKTyeTcs
KaK Hekmit cyaebnsI nportece» (Kpyrios, 2023, c. 230).
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ic” one. Thus, normativity in the philosophy of right,
according to Lask, is not introduced from “above-out-
side”, but is formed in a “semi-finished product” of the
right itself.

Keywords: Lask, Neo-Kantianism, philosophy of
right, normativity, pre-scientific concept formation

That philosophy involves legislation of
thinking is the subject of many studies. Already
Plato, reflecting about yopa in the Timaeus di-
alogue, divides reasoning into proper and
bastard (voOe) (Plato, 2008, p. 45 (52a-b)). Phi-
losophising as legislation of thinking features
prominently in Kantianism and Neo-Kantian-
ism. Indeed, Kant himself and his followers and
commentators have fallen back on the metaphor
of court adjudication in relation to reason’s cog-
nitive capacity.? A famous example of the court
metaphor is the “trial” of the Critique of Pure
Reason staged by Hans Vaihinger (1881). An-
other demonstration of the ‘inter-penetration’ of the
philosophical and legal contexts is the use of termi-
nology. Dieter Henrich (1989, p. 33) traces how the
concept of deduction was widely used in the legal
context (for example, in the law textbook by Johann
Stephan Piitter) until Kant transferred the term “de-
duction” from legal to philosophical use. The con-
nection between philosophy and jurisprudence is of
course most readily apparent in the philosophy of
right. For the representatives of the German clas-
sical philosophy work on the philosophy of right
was almost mandatory,® but even without these
high-profile figures Germany’s intellectual life
in the late eighteenth century was full of the

2“Tt is a feature of Kant’s comprehension of critique that
its focus on the cognitive activity as such, on self-cogni-
tion of reason is interpreted as a kind of court process”
(Krouglov, 2023, p. 230).

*Immanuel Kant: “Metaphysical First Principles of the
Doctrine of Right”, Johann Gottlieb Fichte: Foundations
of Natural Right According to the Principles of the Wissen-
schaftslehre, Friedrich Wilhelm Joseph Schelling: New
Deduction of Natural Law, Georg Wilhelm Friedrich He-
gel: Philosophy of Right.
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UeT/IVBO IIPOCIIeXMBaeTcs B Ipobiemarvike u-
stocodpumm paBsa. [1j1d ripenicTaBTesier HeMeIKo
Kj1accraeckon dwtocodmm pabora 1o dutoco-
dvm paBa ObTa eBa JIM He 00s13aTeITBHON, O1-
HaKo 1 0e3 3Tnx SpKuX (PUTyp MHTeIUIeKTyaIbHas
Xm3Hb [epmanvm B KoHite XVIII B. ObUTa HackIe-
Ha prytocodcKo-ITpaBoBEIMY KoHIIenvsimit’. VI B
XIX — nmagane XX B. TOTOK Pprs10codCcKo-TIpaBo-
BOVI JINTEpaTypbl He VCCSK, IIPeX/e BCero B CUITy
TOrO, UTO HEOKAaHTWMAHIIBl AaKTMBHO BBICTYIIVUIN
IIPOTUB IIKOJIBI IOPUANYECKOr 0 03U TUBI3MA.
HeokanTuaHckasi  dpustocodcko-IipaBoBasi
MBIC/Ib 3HAUMUTEIIBHO MOBJINAIIa Ha pasBuTre du-
socodpum mpasa B Poccun, miprdeM BO MHOTOM
Oraromapsi pycCKMM HeOKaHTMaHIaM®, ¥ CTajla
IpeIMeTOM M3y4YeHNsI KaK CO CTOPOHBI MCTOPU-
KOB (prytocodmm, Tak M CO CTOPOHBI VCCIIeoBaTe-
nevt-ipaBoBenos’. OpHako Hacnenve DM Jla-
CKa, OJTHOTO 113 SIPKVIX IIpeJICTaBITesIel 0aIeHCKOro
HeOKaHTMaHCTBa, OCTaeTCs HeIOCTaTOYHO W3Y-
JeHHBIM. Jlack MHTepecoBasI POCCUTICKMX ICCITe-
moBaTesiet B OOJIbIIIEVI CTEIIeHNM KakK IlepexoiHas
durypa Mexay HEOKaHTMAHCTBOM M (peHOMeHO-
JIOT'VeV], B KOHTEKCTe ero BiIMgHMS Ha M. Xarime-
rTepa Wwin ycBoeHus M upet O. I'yccepria (cm.:
Muxaruios, 1999; Imutpuesa, 2012; ®anés, 2015;
MernbHmkoBa, 2025). ®wtocodpum camoro Jlacka,
B TOM umciie ee (PrI0coPCKO-TIpaBOBOV IIpobIIe-
MaTuKe, IOCBSIIEHbI JVICCepTaIIOHHOe VICCIIeI0-
Baame n pan crarent J1. HO. KopumiaeBa (Kopau-

* V. Kaar «MeTadmsudeckne mepBoHadaja Y9YeHWS O
npase», VI.T. @uxrte «OcHOBa ecTeCTBEHHOIO IIpaBa CoO-
MJIaCHO IpMHIUIaM HaykoyudeHus», ®D.B.VI. lemwmHr
«HoBas genykmys ecrecTseHHOTO mpasa», I'. B. @. I'erernb
«@Drtocodrist rrpaBar.

4 OOWMpHBIT IlepedeHb TaKMx paboT IIpelcTaBieH B
crarbe (Kpyrmos, 2025, c. 40 —56).

> HeokanTunasckass rtocodcKo-ripaBoBasi TPafLIVs
B Poccum mpencraBiieHa 3HAUMTENIBHBIM KOJIMYECTBOM
vmen: [IL V. Hosroponues, H.H. Anexcees, b.A.Ku-
crakosckmy,  B. A. Casansckmiz,  E. B. CriekTopckmiz,
C. 1. T'eccen u mp.

¢ Mzyuenmio pvmococKo-TIpaBoOBbIX KOHIIETIIINI 3TUX
dwtocodoB, a TakKe BOIIpoca O COOTHOIIIEHWUN HeMell-
KOTO M PYCCKOrO HEOKAaHTMAHCTBAa IIOCBSIIEHBI pabo-
el B.H. benosa, E.A. ®posnoson, H.A. Imutpuesorn,
JI.1O. Kopnwmnaesa, M. 1O. 3arupnsika . Vionkyca u mp.
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conceptions of right.* The flood of literature on
the philosophy of right did not diminish in the
late nineteenth and early twentieth centuries,
most notably because Neo-Kantians actively
opposed the legal positivism school.

Neo-Kantian philosophy of right exerted
a considerable influence on the development
of the philosophy of right in Russia, largely
through the efforts of the Russian Neo-Kant-
ians,® and drew the attention both of the his-
torians of philosophy and legal scholars.®
However, the legacy of Emil Lask, one of the
most brilliant representatives of Southwest-
ern Neo-Kantianism, has yet to receive its
due share of attention. Russian scholars saw
Lask more as a transitional figure between
Neo-Kantianism and phenomenology in the
context of his influence on Martin Heidegger
or his assimilation of the ideas of Edmund
Husserl (see Mikhailov, 1999; Dmitrieva,
2012; Falev, 2015; Melnikova, 2025). The phi-
losophy of Lask himself, including his views
on the philosophy of right, is the subject of
the dissertation and several articles by Leonid
Yu. Kornilayev (2017; 2021).” Even so, it is
still not quite clear what role the philosophy
of right played in the development of Lask’s
philosophy.

* An extended list of such works is offered in the article:
(Krouglov, 2025, pp. 40— 56).

> The Neo-Kantian philosophy of right tradition in
Russia is represented by a fair number of names: Pavel
Novgorodtsev, Nikolai Alexeyev, Bogdan Kistyakovskii,
Vasilii Savalskii, Evgenii Spektorskii, Sergei Gessen and
others.

¢ The philosophical-legal views of these philosophers,
as well as the relationship between German
and Russian Neo-Kantianism are the subject of
works by Vladimir N. Belov, Nina A. Dmitrieva,
Ekaterina A. Frolova, Dalius Jonkus, Leonid Yu.
Kornilayev, Mikhail Yu. Zagirnyak, and others.

7 All the research literature on Lask’s philosophy of
right known to me is in the bibliography of this article.
Although the current decade has seen the publication of
several works on the topic, on the whole references to it
are few and far between.



naes, 2017, Kopauaes, 2021). Ho mo-mpexxHemy
OCTaeTcsl HeJIOCTaTOYHO ITPOSICHEHHBIM BOIIPOC O
TOM, KaKyI0 poJIb B CTaHOBJIeHMM prstocodprm J1a-
CKa ChIrpajia MMeHHO viocodms Ipasa.

OTBeT Ha 3TOT BOIIPOC COIPsKEH C pacKPBITH-
eM TOro, Kak IIOHVMaeTCs COOTHOIIIeHe JI0Ipa-
BOBOVI U IIPAaBOBOVI JE€VICTBUTEILBHOCTV M KakK 00B-
SICHSIETCSI HOPMATVMBHOCTBh B (prtocodpmm 1ipasa
JTacka. Ilogxorn K pellleHMIO 3TMUX IpobieM oOe-
crieunBaeT, KaK MBI YBUIUM, PeTPOCIIEKTMBHBIN
B3IJISAL, «V3» 3pesiovt prIocodCKOV KOHIIETIIIV
Jlacka Ha ero paHHMe GWIOCOPCKO-TIpaBOBbIE
VHTYWUIIUW ¥ IIpeAIioaraeT IpuMeHeHe JIOTV-
KO-PMI0cOCKOro COOTHOIIIeHMs [I0TeopeTiye-
CKOT'O ¥ TEOPETMYECKOr0 K PaCKPBITIIO COOTHOIIIe-
HVIS JOIIPABOBOV V1 IIPABOBOVI JIEVICTBUTEILHOCT,
a TaKXe VCIOIb30BaHMe MeTadophl «IBYX3TaX-
Horo 3maHus» (Stockwerktheorie), durypupyro-
men B «JIoruke dpuiocodpmm», K 1pasy.

O MmecTte «Pusnocodpumn npaBa»
B pmmocodpckom mpoexre Jlacka

B 1901—1906 rr. JIack 3agymait IpUMeHUTH Me-
tor, I. PukkepTa, «<KpUTUUECKYIO TEOPUIO IIeHHO-
cTell», K VCCIIeOBaHMIO (PrI0COdPCKO-TIPaBOBBIX
Borpocos (cm.: Kopamtaes, 2017, c. 27) v IOCBSTIIT
3TMM BOIIPOCaM CBOIO FabMJIMTAIIVIOHHYIO paboTy
«Drtocoduis mpasa», HalIVICAHHYIO IOJT PYKOBOZ-
crBoM B. BuHmens0arma. DT e BOIIPOCHI 3aTpa-
T'MBaJIVICh UIM ¥ B OOIIMPHOV IIepericKe, KOTOPYIO
OH BeJI B 3TM rofel (cM.: Lask, 2022).

labuymrarionHas paboTa ObUla HammcaHa
JTackoM 1OBOIIBHO OBICTPO, 3a 9 MecsIieB, ¢ MapTa
1o ekabpp 1904 r. TexcT ObUT HaIVICAaH ITOCIIEIII-
HO®, er0 CTPYKTypa He COBIIa/jaia C M3HAYaIBHBIM

7 Best M3BecTHasl MHe VCCTIefIoBaTelIbCKasl JIMTepaTypa 1o
dwtocodun nipasa Jlacka ymecrwtacsk B oubiorpadum
K JTaHHOV cTaTbe. VI XOTS MOXXHO OTMETUTb IOSIBJIEHVE B
TeKyIIleM IecATWIETUN psiia HOBBIX paboT Ha 3Ty TeMy,
B 11€JIOM 3TO IIO-IIpeKHEMY Ta TeMa, KOTopas y[ocTalBa-
eTcsl CKopee JIMIIb 3MNU30ANYecKUX 1 pparMeHTapHBIX
IITY VL.

8JTack criermnmI ¢ 3aBepIiieHrieM paboTEI, ITOOBI TTOTTYIUTh
MecTo IpwmBaT-foneHTa B I'ergesbbepre: B TO ke camoe
BpeMs npyron y4eHuK B. BunpensGanma, ®. A. IlImmnnr,
roroBwl rabwmranyoHHyo pabory o D.I. SIkobn, u
Jlack omacasicsi, 4TO MeCT I ABYX HIPUBaT-IOLEHTOB B
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To answer this question we have to look at
how Lask’s philosophy of right interprets the
relation between pre-law and law reality and
how it explains normativity. As we shall see,
the approach to the solution of these problems
is offered by a retrospective look from the ma-
ture Lask’s philosophy towards his early intu-
itions in philosophy of right and involves the
use of the logical-philosophical correlation be-
tween the pre-theoretical and the theoretical
to reveal the correlation between pre-law real-
ity and law reality as well as the application
of the metaphor of the “storey theory” (Stock-
werktheorie), used in The Logic of Philosophy on
the right.

On the Place of The Philosophy of Right
in Lask’s Philosophical Project

In 1901 —1906 Lask decided to use Heinrich
Rickert’s “critical theory of values” to study
philosophical-legal questions (see Kornilayev,
2017, p. 27), making it the subject of his habil-
itation thesis Philosophy of Right, written under
the guidance of Wilhelm Windelband. These
questions were also touched upon in the ex-
tensive correspondence he maintained in those
years (see Lask, 2022).

Lask wrote his habilitation thesis fairly
quickly i.e. within nine months between March
and December of 1904. The text was written
in haste,® its structure diverged from the in-
itial plan, such that Lask was worried that it

8Lask was in a hurry to finish the thesis in order to re-
ceive an appointment as private docent in Heidelberg:
concurrently, Friedrich Alfred Schmid, another pupil of
Windelband, was preparing a habilitation thesis about
Friedrich Heinrich Jacobi and Lask was afraid that the
university would not be able to afford two private do-
cents. Rickert was hurrying him to complete the work as
soon as possible (Lask, 2022, pp. 226-228). Windelband
assured Lask that the university had enough means for
two private docents whose research interests were “not
too close” (ibid., p. 230).
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m1aHOM, M Jack miepesxviBasl, 4TO OKaKeTCs Herlo-
HSTHBIM [IJI51 9uTaTesIen], ofHako Pukkept v Bun-
Hesb0aHI, XOPOIIO OTO3BaJINCh O ero padore. Yxe
uepes3 MecsI] TI0CjIe YCIIeITHOTO ITPOXOXK/IeHs Ta-
Gvmrany Jlack Havast mpernogasats B Ierierns-
Oepre. «Dutocoduist mpasa» Obl1a oy OIMKoBaHa
B 1905 1. B 100wtentHOM cOopHUKe «Drytocodmist
B Hauajle XX BeKa», rocssieHHoM K. Oumepy n
IOATroToBJIeHHOM B. Bunnensbanmom’.
«Pytocodpmst mpasa» Jlacka «He ObUla TeM,
4uTO OOBIYHO TIOfpasyMeBaeTcs Iof, dprsiocodmert
IIpaBa, TO eCTh CUCTeMHON dwiocoduent mpasa»
(Buschmann, 2002, S. 592), — oHa 3agyMbIBajiach
CKOpee KaK KpUTHMKa coBpeMeHHBIX Jlacky dwto-
codpcko-TIpaBoBbIX KoHIenmit. Ho Ha KopoTkoMm
TBOpYeCcKOM Iy T dpviocoda — B Bo3pacTe 39 jieT
JTack morm6 B oHOM M3 cpakenuit Ilepsont mu-
poBOVI BOVIHBI — 3Ta paboTa cTala 3HAUMMOW Be-
XOVI B CTAaHOBJIEHUM ero prjIocodpCcKoro mpoekTa.
B ¢dummocodpcko-nipasoseix mpesix Jlacka yxe co-
JepKarcs 37IeMeHThI ero OyyIen «JIorMku u-
jocopum»: 3a IIecTh JIeT 10 HaIlMCaHUs CBoe-
ro IJIaBHOrO coumHeHMs «Jlormka dwtocodprim»
(1911) JTack HaMedaeT KPUTUKY «T€OPUN IByX MU-
POB», BbIJIesIsieT TpobsieMy JopedIIeKCBHOTIO T10-
3HaHMs, UIIeT O KOHIIENIINY KOIIepHMKaHCKOrO
nessuust Kanra. Takum obpasom, B «@ustocodpum
IpaBa» COMNEPXKUTCS IlepBOHAYaIbHBIV BapyaHT
akcmorstormyeckon Teopum Jlacka (Maresny, 2012,
c. 72). CxoxecTb MeXJy 3TUMU IBYMS COUMHEHV-
SIMVI COCTOUT TaK>ke B TOM, UTO M3JIO)KeHHBbIe B HIX

YHUBEpPCUTETe MOXKET He XBaTUThb. PUKkepT Topomm ero
3aBepIMTh paboTy kKak MoxHO ckopee (Lask, 2022, S.
226 —228). A Bunnensbann ysepsut Jlacka, 4To B yHUBeEp-
cuTeTe XBaTUT HATPY3KM VIS JIBYX IIPUBaT-I01IeHTOB, 1C-
CJIeIOBATeIIbCKIIe VIHTEPECHl KOTOPBIX «COIPMKACAIOTCS
He cymikoM 6ymsko» (Ibid., S. 230).

B XX B. «Dwtocodms mpasa» ObUla IlepeBefieHa Ha
strroHckmm (1921), ncnanckun (1946), anrymickmi (1950),
uranbsHcKi (1984), cepoekmin (1991) si3pikn. B pycckosi-
3pr9HOM Itepesope V. SI. Maresua 1 M. fI. Maniepuu oHa
nosewiack B 2012 1. B XypHaste «Topos». CyIecTByoT
nse Bepcum «Dutocodunt mpasax»: mzmanus 1905 1 1907
IT. B mepsbiit Tom cobpanuns coumnenHmn (Gesammelte
Schriften) Jlacka Borresr Bropont BapuaHT «Dutocodun
IpaBa» C HEKOTOPBIMM M3MEHEHVSIMI 11 He OITy OJIMKOBaH-
geiMU B 1905 1. pparmenTamm. IlepeBos, puBeIeHHBI
B XypHasle «Topos», cOOTBETCTBYeT IepBOMY WM3HaHUIO
«@Purtocodpum npasa» 1905 r.

would not be understood. However, it drew a
favourable reaction from Rickert and Windel-
band. Within a month of his successful habili-
tation Lask began teaching in Heidelberg. The
Philosophy of Right was published in the 1905
jubilee collection Philosophy in the Early Twenti-
eth Century (Die Philosophie im Beginn des zwan-
zigsten Jahrhunderts) dedicated to Kuno Fischer
and prepared by Windelband.’

Lask’s philosophy of right was not “what is
usually meant by a philosophy of right, that is,
a systemic philosophy of right® (Buschmann,
2002, p. 592), having been conceived rather as
a critique of philosophical-legal views of his
time. But it was a milestone on his short crea-
tive path, as he died in action in a First World
War battle at the age of 39. Lask’s philosophi-
cal-legal ideas already had elements of his fu-
ture “logic of philosophy”: six years before
writing his main work, The Logic of Philosophy
(1911), Lask outlined his criticism of the “two
worlds theory”, singled out the problem of
pre-reflexive cognition and wrote about Kant’s
Copernican exploit. Thus, The Philosophy of
Right contains an initial variant of Lask’s axio-
logical theory (Matsevich, 2012, p. 72). Another
similarity between these two works is that Lask
considers the concepts they set forth to be in-
troductory. Just as intuitions in the context of

In the twentieth century The Philosophy of Right was
translated into Japanese (1921), Spanish (1946), English
(1950), Italian (1984), and Serbian (1991). A Russian
translation by I. Ya. Matsevich and M. Ya. Matsevich was
published in the journal “Topos” in 2012. There are two
versions of The Philosophy of Right, published in 1905 and
1907 respectively. The first volume of the collection of
Lask’s works (Gesammelte Schriften) contains the second
version of The Philosophy of Right with some alterations
and the fragments that had not been published in
1905. The translation published in the “Topos” journal
corresponds to the first 1905 edition of The Philosophy of
Right.

10 ééf “...nicht das, was man sich gemeinhin unter einer
Rechtsphilosophievorstellt, alsonicht ein rechtsphilosophisches
System...”
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koHIernmy Jlack cumrasn BBogHbIMI. Kak MHTYM-
LI B KOHTeKCTe dpvtocodpmm mpasa ObUIN JINIIH
HaOpocKaMM K JIaJIbHEVIIIeMy OCMBICTIEHUIO IIpa-
Ba, TaK ¥ CBOVI OCHOBHOV TPy, 1O JIOTMKe pwIo-
codpum JIack cumTaI JIVIIB «BBOTHBIM 3al€JIOM»:
«B JIOTMKe (PrITocodmi... OTUACTU elrle BOBCe He
3aHMMAIOTCS JIOTMKOV prytocodmm, a TOJIBKO BbI-
IBuUraeTcs TpeboBaHMe, YTOOBI €0 3aHVMaIVCh»
(JTack, 2017, c. 272).

BmecTe ¢ TeM BO3HWMKaeT BOIIpOC, He ObUIa JIU
«Pytocodusi mpapa» pe3ysIbTaToOM IIPUMeHeHs
K IIPaBOBOMY MaTepualy y>ke CJIOXMBIIEVCS Y
JTacka dpustocodpcxont xkonuenum. J1. FO. Kopau-
JlaeB cumTaeT, 9To «“@Dustocoduio mpaBa’ MOXHO
paccMaTpuBaTh, C OTHOVI CTOPOHBI, KaK 3Tall CTa-
HOBJIeHU: 3pesiont pvtocodpmm Jlacka, B KauecTse
“Martov1 1orvkm”, ¢ APyTov CTOPOHBI, KaK CAMOCTO-
ATEJIbHYIO MEeTOIOJIOTMYecKyI0 paldoTy sIpKO BBI-
PpakeHHOVI HEOKaHTVMaHCKOV HallpaBJIeHHOCT»
(Kopamiaes, 2021, c. 102).

«Purocodnio mpasa» Jlacka wmcciienioBaresv
HepeJIKO CYMTAIOT «HeJI0CTaTOYHO pa3paboTaHHOM
Y HeJOCTaTOuHO DiyOokom pabotor» (Krijnen,
2023, S. 15). Taxxke Jlacka yIpeKaroT B TOM, UTO OH
OCTaBWI CBOIO (PUII0COCKO-TIPAaBOBYIO KOHIIEII-
IIVIO Ha YPOBHe HabpOCKa, 13-3a uero 0osiee 4eM 3a
CTO JieT He ObUI BBIPaOOTaH IOIXO0I, KOTOPBIVI CTpe-
MwiIcs Obl IIPVIMEHUTD ee B IOPUINYEeCcKON ITpak-
tuke (Wolf, 2019, S. 39—41). Ilpasna, HeKOTOpbIe
VICCIIeZIoBaTeNIV OTMEUaloT, YTo pa3padoTky Jlacka
BCe JKe TTOBJIVSUIV Ha COBPEMEHHYIO IOpPUCIIPYIeH-
1yio (Buschmann, 2002, S. 612). HecmoTps Ha pas-
JIMYHBIe OLIEHKM, 3HauYMMOCTb 3TOVI pabOThI Kak
171 CTAaHOBJIEHMSI HeOKaHTMAHCKOM driocodpmm
IIpaBa, TaK ¥ IS AVICKYCCUTI 3a IIpeiesilaMiyl 3TOrO
HaIIpaBJIeHVSI OCTAeTCS] HEOCIIOPVIMOTL.

3ab1y>KIeHMns ecTeCTBeHHOIO ITpaBa
W MCTOpM3Ma

JIack paccmaTpuBaeT CBOe VICCiIeZlOBaHVE B
paMKax dprtocodpmm IpaBa Kak pa3pabOTKy IieH-
HocTHoro Turia Haykmu (Werttypus Wissenschaft).
®dustocodms mpasa, coriacHo Jlacky, — 310 yue-
Hyie o Tuie 3HauMMocTy (Art des Geltens), miep-

N. V. Koda

the philosophy of right were merely anticipa-
tions of further study of right, so Lask consid-
ered his main work on the logic of philosophy
to be an “introductory headstart”: “[...] in the
logic of philosophy [...] the logic of philosophy
is partially not yet pursued but only demanded
that it should be pursued [...]”" (Lask, 1923a,
p. 211).

At the same time the question arises whether
The Philosophy of Right was the result of the pro-
jection of Lask’s settled philosophical concep-
tion to legal material. Kornilayev (2021, p. 102)
suggests that “The Philosophy of Right can be
seen, on the one hand, as a stage in the devel-
opment of Lask’s mature philosophy, a ‘small
logic’, and on the other hand as a methodolog-
ical work in its own right with a pronounced
Neo-Kantian tilt.”

Lask’s The Philosophy of Right is often said to
be an “insufficiently thorough and insufficient-
ly profound work”*? (Krijnen, 2023, p. 15). Lask
is also accused of leaving his philosophical-le-
gal conception at the level of a sketch, which is
why a hundred years on an approach to using it
in legal practice has still not been worked out.
(Wolf, 2019, pp. 39-41). True, some scholars note
that Lask’s ideas have, after all, influenced mod-
ern jurisprudence (Buschmann, 2002, p. 612).
Whatever opinions may be expressed, the sig-
nificance of his work for the development of the
neo-Kantian philosophy of law and for the dis-
course outside this trend cannot be gainsaid.

The Fallacies of Natural Law
and Historism

Lask considered his research into the phi-
losophy of right to be a development of a val-

W Cf. “[...] in der Logik der Philosophie [...] teilweise die
Logik der Philosophie noch gar nicht getrieben, sondern nur
gefordert wird, sie solle getrieben werden [...].”

12.Cf. “[...] weder eine ausgearbeitete noch eine sonderlich
tiefschiirfende Arbeit.”

135



H.B. Kona

BOCTETIEHHOV!I 3ajiadell KOTOPOro SBJISIeTCS BbIpa-
00TKa MEeTOIOJIOTMY, YUUTHIBAIOIIEN CIIeNpUKY
npasa. Kpurnka Jlacka ampecoBaHa IIIKOJIaM ecTe-
CTBEHHOTO IIpaBa ¥ MCTOpM3Ma, OIIOKa KOTOPbIX
3aKJII0YaeTCs B TOM, YTO OHVM MBICJISIT IIpaBO dyepes
JIOKHYIO TUIATOHOBCKYIO TEOPUIO «IByX MUPOB»,
He pa3INYaollyl0 ILIEeHHOCTb W [IeVICTBUTEIb-
HocTb. K Teopum «1Byx Mupos», coritacHo Jlacky,
OTHOCUTCSL JIHODast pvtocodckast KOHIIEIIIINS,
UTHOpUpyomas «pmwiocopuio 3HaYMMOCTI» U
CBOJIsIIIIasi COBOKYITHOCTB CYILIETo K JIeJIeHMIO Ha
UyBCTBEHHOE I CBEPXUYBCTBEHHOE B Pa3IMIHBIX
Bapuarysgx. OCHOBHOVI ITpo0iieMoVt Takux nIo-
COopCKMX KOHIEMIINV SBIISIETCS «CIMsHMe du-
J10c0dMM 3HAYMMOCTI M MeTapM3MKI CBepXUyB-
crBeHHoro» (Jlack, 2017, c. 17), xorza 11leHHOCTHas
XapaKTepuCTMKa «IIpVMEIIBaeTCs» K O0JIacTm
CBEPXUyBCTBEHHOI'O, TO €CTb «I00po», «HOpMa»
OTOXECTBIISIETCS C «TeOPEeTUUYECKO CBEPXUYB-
CTBEHHOV MCTMHOM». [laHHOe cMellleHe, IIPOTUB
KOTOPOTO ¥ BBICTYyTIaeT J1ack, IIpocyieXxBaeTcs: He
TOJIBKO B (prytocodpcKmx Teopusix, HO 1 B puio-
COPCKO-TIPaBOBBIX KOHIIETIIIVSIX.

g Jlacka IIIKOJIBI €CTeCTBEHHOro IIpaBa U
VICTOPU3Ma IPeJICTABIISIOT COOOT IBe KPartHOCTL:
IIepBble MY T aOCOIIOTHYIO IIPpaBOBYI0 HOPMaTWB-
HOCTB, BTOPBIe He BUINUT HIUero, KpoMe «3MIIVPY-
4ecKoro cyocTpaTa» MCTOPUYECKOV ITPaBOBOVA J1eVi-
cTBUTeIbHOCTIL: «[I71s1 Jlacka OfiHO y4eHwe CTOJIb
JKe IOrMaTUYHO ¥, CJIeJIOBaTeJIbHO, HEKPUTIUIHO,
Kak 1 gpyroe» (Buschmann, 2002, S. 599). «Kax
€CTeCTBEHHOe IIPaBO CTPEMUTCS BBIBECTU M3 al-
COJTIOTHOCTY 1IEHHOCTY SMIIMPUYEeCcKNI CyOcTpar,
TaK VICTOPVI3M XOYeT BBIBECTY W3 SMIIVPIIECKOrO
cybcTpara aOCOMIOTHOCTD II€HHOCTW», — IIVIIeT
JTack (Lask, 1923, S. 291). K. Xobe ykasbIBaeT, uToO
3a7ia¥a COXPaHWUTB «KPUTVKY VAeaIvi3Ma», HO IIpU
3TOM M30eXXaTh MO3MIINM VCTOpU3Ma Oblila Heoo-
XOIVIMOCTBIO SITOXM, U FOro-3ariaHast, Wi OameH-
CKasl, IIIKOJIa HeOKaHTVMAHCTBA BBITIOJIHSIIA Ty 3a-
nauy (Hobe, 1973, S. 221).

«EcTecTBeHHOEe mpaBO — 3TO BCerjia HEVICTO-
PpVYeCcKII pallviOHIIV3M 1 MeTadr3nKa», — IIOM-
uepkmBaet Jlack (Lask, 1923, S. 285). Hecmorps

136

ue-type science (Werttypus Wissenschaft).
According to him, the philosophy of right is
a doctrine of the type of significance (Art des
Geltens), whose main challenge is working
out a methodology that takes into account the
specific nature of right. Lask’s critique targets
the schools of natural law and historism, their
mistake consisting in that they look at right
through the prism of the false Platonic theory
of “the two worlds” which does not distinguish
value and reality. According to Lask, any phil-
osophical conception that ignores “the philoso-
phy of value” and reduces the totality of what
exists to the distinction between the sensitive
and supra-sensitive in various ways belongs
to the “two worlds” theory. The main prob-
lem with such philosophical concepts is “the
merger of the philosophy of significance and
the metaphysics of the supra-sensitive”® (Lask,
1923a, p. 11), when the value characteristic is
“mixed” into the realm of the supra-sensitive,
i.e. “good” and “norm” are identified with the
“theoretical supra-sensitive truth”. This con-
fusion, which Lask deplores, can be traced not
only in philosophical theories, but also in philo-
sophical conceptions of right.

For Lask the schools of natural law and his-
torism are two extremes: the former seeks ab-
solute legal normativity and the latter sees
nothing but “an empirical substratum” of the
historical legal reality: “For Lask one doctrine
is as dogmatic and consequently uncritical as
the other”* (Buschmann, 2002, p. 599). “Just
as natural law aspires to derive from the abso-
luteness of value the empirical substratum, so
historism seeks to derive the absoluteness of
value from the empirical substratum,”*® writes
Lask (1923, p. 291). Konrad Hobe (1973, p. 221)

B Cf. “Zusammenfliefen wvon Geltungsphilosophie und
Metaphysik des Uebersinnlichen”.

“Cf. “Fiir Lask ist die eine Lehre so dogmatisch und damit so
unkritisch wie die andere.”

5 Cf.”Das Naturrecht will aus der Absolutheit des Wertes das
empirische Substrat, der Historismus aus dem empirischen
Substrat die Absolutheit des Wertes hervorzaubern.”



Ha TO YTO B CaM TEPMWH eCTECTBEHHOIO IIpaBa
(Naturrecht) BxiItogyaeTcsi ykasaHue Ha «IIpUpoO-
ny» (Natur), oHa o3Ha4uaeT B HeM JIMOO YHUBEp-
CaJIBHYIO 3aKOHHOCTB, JIMOO yHWMBEpPCAIBHOCTD
pasyMa B IIPOTMBOIOJIOKHOCTh VIHIVBUIYalb-
Homt ocobeHHocTH (Ibid.). 3aciyra ecrectBeHHOrO
IIpaBa B TOM, YTO OHO ITpWM3HAeT He3aBMCVIMOCTH
IIPaBOBOVI IIEHHOCTV, €e HeCBOAVIMOCTb K VICTOPU-
yeckovt pakTmaHOCTN. OIHAKO IIEHHOCTh TMIIO-
CTasupyeTcss B HEM [I0 MeTam3MUIecKoV peaib-
HOCTI. DTO JlacK HasbIBaeT XOIOM «3MaHaIIVI»
(Lask, 1923, S. 282), BBIBOAMMOCTBIO VHIVUBUIY-
aJIBHOV PeayIbHOCTMI M3 abcomoTHOM MeTadm-
sudeckort peastbHOCTM (Spinelli, 2010, S. 232). B
€CTeCTBEHHOM IIpaBe IIeHHOCTb IIPVPaBHMBAETCS
K abcoJIIoTHOV HOpMe, a 11t Jlacka I1eHHOCTh —
310 «Prius», «heimisch»’, To ecTp TO, UTO TIpEN-
IlecTByeT HOpMaTMBHBIM ToHATUAM (Lask, 1923,
S. 288—289).

B mcTopmsme Bce 0e3 MICKITIOUEHMS VICTOPIIYe-
CKM OOYCJIOBJIEHHBIE HOPMBI IIPM3HAIOTCS AeV-
crseaHbiMu (Wolf, 2019, S. 37). VicTopusM BBICTY-
raeT y JIacka KaK sMIImMpuiecKuii Hay YHbIVI MeTO/,
(Lask, 1923, S. 290), uTo fmeslaeT ero TakuMm IIpu-
BJIEKaTeJTPHBIM IS VICCIIEOBAHWIL B COLIVA/Ib-
HO-1II0cOdCKO 1 coLMasIbHO-IIpaBoBoI cdpepe.
Cortacto JIacKy, MCTOPM3M eCTh «caMasi pacIIpo-
CTpaHeHHasl M caMasl oracHas opMa pessTu-
Bu3Ma» (Ibid., S. 291). Eciiu B ecTecTBeHHOM IIpaBe
IIEHHOCTB CTAaHOBUTCST aOCOTIOTHBIM BHEVICTOPIY-
HBIM 3aKOHOM, TO B MICTOpM3Me II€HHOCTh CTaHO-
BUTCSL aDCOTIOTM3MPOBAHHO MICTOPVYeCKo dak-
TUYIHOCTBIO.

Taxvm oOpasom, 1 B ecTeCTBEHHOM IIpaBe, U B
VICTOpU3Me IIPOVICXOIUT CMellleHe IIeHHOCTU U
IeVICTBUTENIBHOCTI. BoIpockl 0 ToM, cCylecTBy-
eT JIN «HeKasl abCOITFOTHAS 1IeHHOCTb» VI abco-
JIIOTV3VIPOBaHHAS VICTOpMYecKass (PaKTMIHOCTB,
TIOJDKHBI OBITB, KaK ITOKa3biBaeT Jlack, 3aMeHeHbI
BOIIPOCOM O METOAMYECKOM OTHOITIEHU TaKOro
TUIIa IIEHHOCTY, KaK IIpaBO, K IIPaBOBOVI SMIIV-
pun. Pasiiravie Mex/1y TpaHCIIeH/IeHTaIbHO (Pr-

01 51. Manesnu rrepeBopgut «heimisch» B aHHOM KOH-
TeKCTe KaK «CoKpoBeHHoe» (Jlack, 2012, c. 86).
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points out that the task of preserving the “cri-
tique of idealism” while avoiding the position
of historism was the bidding of the time, and
the South-Western school of Neo-Kantianism
was fulfilling the task.

“Natural law is always non-historical ra-
tionalism and metaphysics,”'® Lask (1923b,
p. 285) stresses. Despite the term natural law
(Naturrecht) points to “nature” (Natur), it refers
in it either to universal legality or to the univer-
sality of reason as opposed to individual pecu-
liarity (ibid.). The merit of natural law is that
it recognises the independence of legal value
which is not reducible to historical factuality.
However, it hypostasises it into metaphysical
reality. Lask (1923b, p. 282) calls it the process
of “emanation”, derivability of individual real-
ity from absolute metaphysical reality (Spinel-
li, 2010, p. 232). In natural law value is equated
to the absolute norm, whereas for Lask (1923b,
pp- 288-289) value is “Prius”, heimisch, i.e that
which precedes normative concepts.

Historism recognises all historically condi-
tioned norms without exception as being valid
(Wolf, 2019, p. 37). For Lask (1923b, p. 290)
historism is an empirical scientific method,
which makes it so attractive for research in
the socio-philosophical and socio-legal sphere.
According to Lask, historism is “the most wide-
spread and the most dangerous form of relativ-
ism”" (ibid., p. 291). While in natural law value
becomes an absolute extra-historical law, in his-
torism value becomes an absolutised historical
factuality.

Thus, both the natural law and historism
mix value and reality. Lask demonstrates that
the questions as to whether there exists “an ab-
solute value” or absolutised historical factuality
should be replaced by the question concerning
the methodical relation of such a value as law

16Cf. “Das Naturrecht ist immer unhistorischer Rationalismus
und Metaphysik.”

7.Cf. “Er ist die modernste, verbreitetste und gefihrlichste
Form des Relativismus.”
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socodpmient 1 MeTadU3MKOV eCTeCTBeHHOTrO IIpaBa
3aKJII0YaeTcsl B TOM, KaK OHVM TPaKTYIOT COOTHO-
IIeHVe MeXy aOCOJIIOTHOVI IIeHHOCTBIO IIpaBa 1
sMIMpudeckon peasibHOCTHIO (Krijnen, 2023, S. 14).
M. Bosnbd ykaseiBaeT, 4To OIInbKa ecTeCTBeHHOIO
npaBa, cortacHo Jlacky, 3akitodaeTrcs He CTOJIb-
KO B TOM, UTO OHO IT0JIaraeT «CBEpPXVICTOPUYIECKIIE,
BHEBPeMeHHbIe HOPMBI», a B TOM, UTO OHO UTHOPW-
PYeT JIOTMKY cOOCTBEHHOM (PaKTIUEeCKON MCTOPU-
Ko-BpemenHom npakTuku (Wolf, 2019, S. 38).

Hu victopmsM, Hi ecTecTBEHHOe ITpaBo He J1af0T
OTBeTa Ha BOIIPOC O TOM, KaK IMEHHO ITPOVCXOIUT
HOpMOOOpa3oBaHie, CJIOBHO IIpefljlarasi 3T0 «HOp-
MooOpa3oBaHMe» yXe B TOTOBOM Buze. IToatomy
obonM HarrpassieHMsIM JIacK POTMBOIIOCTABIIIET
«IIepCIIeKTYBHOE MeTOIOJIOTMYecKoe IIBVDKEeHVe»,
CBsI3aHHOe C KpuTudeckom dustocoduert mpasa,
I107], KOTOPBIM OH MMeeT B Buay pmiocodpcko-Trpa-
BOBBIE VICCIIIOBaHMS HeoKaHTMaHIIeB. Jlack co-
JIMIAPU3UPYETCsl ¢ HEOKaHTMAHCKMM ITOIXOIOM
IpeBpalleHsl IIeHHOCTHBIX IIpo0ieM B pam-
Kax ¢usocodpum mpaBa B II03HaBaTeJIbLHO-KPU-
TUYeCcKre 1 MeTomosiorndecke. [y MeTonoso-
MY IIPOTUBOIOJIOKHOCTh MeX[y peaslbHOCTBIO
U 3Ha4eHMeM OKasblBaeTcs TwionoTrBopHov (Lask,
1923, S. 312)". K ogHO3HAYHO JIOKHOMY B3IJISIY
Ha IopUCIIpyIeHIIo JIack OTHOCUT aOCOITIOTHYIO
MO3VIIVIO «Ha/I» IIPaBOBOVI IEVICTBUTEILHOCTEIO,
UIIYIITYIO TOrMaTUYecKMX MOHSATUN IIpaBa, MO-
MeHYy MeTO0JIOr MY 00pa3oBaHVEM «BCEOOBEMITIO-
VX IOPUANYECKX CUCTeM», TIOIBITKY «IIpeBpa-
IIeHVs» IIPaBOBOI'O MCCIIeIOBaHMS B PVII0COPUIO
IyTeM pacIIvpeHNs CUCTeMaTU3MPYIOMIX 0000-
menn (Ibid., S. 328).

«ITonydadbpukar» (Halbfabrikat)

Vrtak, HeoOXommmo ompenensaTs rtocodmio
IpaBa He Yepe3 ydeHMe 00 «abCOITIOTHOM ITOHS-
TUW IIpaBa» VIV aDCOIIOTM3ALINIO MCTOPUYECKOV

1B mrepeBozie 2012 1. B XypHase «Topos» cITyTaHBI cJI0-
Ba «fruchtbar» (IWIODOPOHOHEIN, IUIOHOTBOPHEIN) U
«furchtbar» (yxacuemi) (Jlack, 2012, c. 104). ITostomy
CBSI3b PeayTbHOCTY VI 3HAUEHNS B 3TOM IIePeBOJIe U3 «III0-
IOTBOPHOVI» (xax B opmrMHane) CTasia «y>KacaroIler», 4To
HEKOPPEKTHO.
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to legal empirics. The difference between tran-
scendental philosophy and the metaphysics
of natural law is in how they interpret the re-
lation between the absolute value of law and
empirical reality (Krijnen, 2023, p. 14). Markus
Wolf (2019, p. 38) points out that the falla-
cy of natural law, according to Lask, consists
not so much in that it posits “supra-historical,
extra-temporal norms” but that it ignores the
logic of its own real factual historical-temporal
practice.

Neither historism nor natural law answer
the question of how exactly norms are formed
as if “norm formation” were ready-made.
Therefore Lask counterposes to both trends
“perspective methodological movement” con-
nected with the critical philosophy of right, by
which he means philosophical-legal research
of Neo-Kantians. Lask goes along with the
Neo-Kantian approach of turning value prob-
lems in the framework of the philosophy of
right into cognitive-critical and methodolog-
ical problems. For methodology the contrast
between reality and meaning turns out to be
fruitful (Lask, 1923b, p. 312). Lask flatly rejects
as a fallacy the position “above” legal reality
that looks for dogmatic concepts of right, sup-
plants methodology by creating “all-embracing
legal systems” and tries to “transform” legal
research into philosophy by broadening sys-
temic generalisations (ibid., p. 328).

“Semi-Finished Product” (Halbfabrikat)

So, the philosophy of right should be de-
fined not through a doctrine of the “absolute
concept of right” or absolutisation of historical
factuality, but through clarifying the method,
for the formation of a concept, like the choice of
a certain historical factuality, cannot do with-
out it. In rejecting the extremes of historism
and the school of natural law, Lask looks for a
space “between” the immediate factual reali-



daKTMUHOCTY, a uYepe3 BbIACHEHWe MeTora, —
Bellb KaK oOpasoBaHMe IMOHSATWS, TaK M BBIOOP
OIIpefle/IeHHOV ~ VICTOpUYecKom  (paKTMUHOCTU
BCerjga IMpoOVCXOOUT C ero nomompio. OTBeprHys
KparHOCTU VICTOPVI3Ma VI €CTeCTBEHHOWI IIIKOJIbI
1paBa, Jlack mieT pocTpaHCTBO «MeX/Ty» Herlo-
CpelcTBeHHOM PaKTUUeCKOV [IeViICTBUTEIIbHOCTBIO
VI YCTpEeMJIEHHOV K KOHEYHOVI 111V a0COITIOTHOM
IIPaBOBOVI HOPMOVL. DTOT «MUP MeXay» Jlack Ha-
3bIBaeT «r1oydabpukarom» (Halbfabrikat) (Ibid.,
S. 309). Kak ormeuaer A. CrivHe UM, «IOPUCIIPY-
JIeHIIVs 3aHVIMaeTCs IIPpaBOBOVI PeasIbHOCTBIO, pe-
aJIbHOCTBIO, KOTOpask CTPYKTYpupoOBaHa 1IeHHOCT-
HBIMM KaTeropusMu ellle [0 Hadajla Hay4HOIrO
paccMOTpeHwMs 1 TI0O3TOMY CpaBHUBaeTcs Jlackom
¢ “nornydabpmkarom”» (Spinelli, 2010, S. 232).

Ecoim Benten, 3a J1 FO. KopHutaeBbiM  paccMa-
TpuBaTh «Pytocodpuro mpapa» Kak «MajIylo JIo-
I'MIKy», TO eCTh KaK ITPOIIeJIeBTMKY K OCHOBHOV
pabote 1911 ., TO y>Xe 371€Ch MOXKHO BBISIBUTH MH-
TEHIMIO K OOHapy)XeHUIO «IlapCTBa HEeYYyBCTBEH-
HO-3HAYMMOIO» M IOMCK COOTBETCTBYIOIEV eMy
JIOTVIKM, 4YTO CTaHeT IJIaBHOW Temou B «Jloru-
Ke dprstocodpmm». ITockonbky duitocodmst mpasa
VIMeeT JIeJI0 C «I10JTydpabprKaTOM», IIOCTOJIBKY OC-
HOBHasl 3a/ja4a MeTOHOJIOIMM 3aKJII0YaeTCs B VIC-
CJIeIoBaHMM CrIoco0a Tiepexoa AOIIPaBOBOV pe-
aJILHOCTY B ITPaBOBYIO.

JTack GepeT 3a OTHpaBHYIO TOUKY «MUP, yXKe
CBS3aHHBIN C KyJIBTypPHBIMM 3Ha4eHMSAMI» (eine
schon auf Kulturbedeutungen bezogene Welt)
(Lask, 1923, S. 309). Ecin daxTmdaeckast :0pman-
yeckasl JIeVICTBUTEJIbHOCTh VIMeeT JeJI0 C SMIIN-
pudecknM cyOcrparom (empirisches Substrat)'?
JIOIIPaBOBOVI peasIbHOCTY, a IIOVCK «abCoJII0THO-
ro MOHATUA IIpaBa» YHOCUTCS B MUP IIJIATOHOB-
CKUX MJIeVl, TO «ajleKBaTHas» dpuiocodus mpasa,
coracHO Jlacky, mosbkHa OBITE 3aHSITa BOIIPOCOM
0 ToM, Kak oHM coemHstoTcs. [IpaBo mmpasa (Tep-
MMH, 3auMcTBoBaHHBI Jlackom y P. IllTtammite-

12 Cyberpat (Substrat) y Jlacka kak B paHHMX IpOW3Be-
TleHMsIX, Tak ” B «Jlormke dpumocodum» ToXaecTBeHeH
«marepvm». CybcTpaT — TO ke camoe, UTO MaTepuasl,
«JIOTMTYeCKV OOHa)KeHHOe», aJIOITUeCcKOe.
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ty and the absolute legal norm. Lask calls this
“in-between world” a “semi-finished product”
(Halbfabrikat) (ibid., p. 309). As noted by Spinel-
li, “jurisprudence deals with legal reality, a re-
ality that was structured by value categories
before the start of scientific examination, which
is why Lask compares it to a “semi-processed
product””*® (Spinelli, 2010, p. 232).

If we follow Kornilayev and consider The
Philosophy of Right to be “small logic”, i.e. pro-
paedeutics of the main 1911 work, we can de-
tect even there the intention to discover “the
kingdom of the nonsensitive significant” and
the search for a corresponding logic, which
would become the main theme of The Logic of
Philosophy. Because the philosophy of right
deals with a “semi-finished product” the key
task of methodology is to explore the path from
pre-legal to legal reality.

Lask (1923, p. 309) uses as the starting point
“the world already linked up with cultural
meanings”?. Whereas legal reality has to do
with the empirical substratum (empirisches Sub-
strat)® of pre-legal activity and the search for
“the absolute concept of right” soars into the
world of Platonic ideas, an “adequate” phi-
losophy of right, according to Lask, should be
engaged by the question of how they come to-
gether. The right of right (a term Lask bor-
rowed from Rudolf Stammler) deals precisely
with how “the legal” is formed within the right,
how right acquires its legal character. Apply-
ing the terminology of The Logic of Philosophy to
The Philosophy of Right we can say that pre-legal
reality is the “alogically naked” pre-normative

8 Cf. “Es handelt sich bei der Jurisprudenz um die
Rechtswirklichkeit, eine Wirklichkeit, die schon vor Beginn
der  wissenschaftlichen  Betrachtung  durch — werthafte
Kategorien strukturiert ist und deswegen von Lask mit einem
‘Halbfabrikat’ verglichen wird.”

19 Cf. “eine schon auf Kulturbedeutungen bezogene Welt.”

0 Substratum (Substrat) for Lask, both in his early works
and in The Logic of Philosophy, is identical to “matter”.
Substratum is the same as material, “logically naked”,
alogical.
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Pa) Kak pa3s ¥ 3aHMMaeTcs BBICHEHVEM BOIIpoca
O TOM, Kak oOpasyeTcsl «IIpaBoBOe» B ITpaBe, KaK
obpeTaeTcsi IpaBOBOVI XapaKTep ItpaBa. IIpume-
HUB K «Puytocodmn mpaBa» TepMUHOIOIMIo «JIo-
rukm dputocodpmm», MOXKHO cKasaTb, 4YTO PaKTU-
yeckasl JOIIpaBoOBasl [IeVICTBUTEIIBHOCTDL SBJISEeT
cobor1 «asrormyecKm-ooHakeHHBIV» JOHOPMaTWB-
HBIVI MaTepuasl, KOTOPBIVI 3aTparuBaeTcs «IIpa-
BoBOVI (popmori». Iloyemy 13 Bcero MHOroobpa-
311 (paKTUYeCKON KM3HU «IIpaBoOBO (POpMOV»
3aTPOHYT VMIMEHHO TOT, a He JIpyToV Marepuasl B
KaJyecTBe JO0IIPaBOBOro, KaKOV MaTepwasl IIOTeH-
IIMaJIbHO MOXeT CTaTh IPaBOBBIM, KaK MMEHHO
€ro 3aTparmBaeT IIpaBoBasi opMa — BCe 3TO BbI-
sCHsieTcs Ha YpoBHe «11oitydpabpukaTa». Tak JTack
MIPUXOINUT K BBIBOJLY, YTO 00JIacTh ITpaBa sIBJISeTCs
OTYACTV «IIPETHAYYHOV» M OTYACTU «HAyTHOVI»
(Lask, 1923, S. 311).

IIpennayuHOe ¥ TeIeosI0rudecKoe
oOpa3oBaHMe IOHATUI B IIpaBe

BaxxapiMu 114 gajibHerero uiocodpckoro
npoekta Jlacka siBisifoTCA ChOopMyIIMpOBaHHBIE B
«Pytocodnn IIpaBa» MAeu O IIpeIHay YHOM MBIITI-
neavi (vorwissenschaftliches Denken), mpennay4-
HOM co3HaHUM (vorwissenschaftliches Bewufstsein)
Y TpegHay4YHBIX IIOHATUVHBIX OOpa30BaHMIX
(vorwissenschaftliche Begriffsbildungen) (Lask,
1923, S. 309—310). «CymiecTBoBaHVe ITpeIHayYHO-
ro oOpasoBaHMsI IIOHSATUY HUT/E He UrpaeT CTOJIb
3HaUMMOV pOJIV, KaK B IOpUOMUIecKon cdepe», —
nioruepkmBaet Jlack (Ibid., S. 315).

B nuceme Puxkepty ot 12 ampess 1901 r. Jlack
HNUIIeT O HeoOXOHMMOCTM MpYMeHeHWsl MeToja,
TIpeJicTaB/IeHHOro B «[‘paHMIIaX ecTeCTBeHHO-Ha-
y4HOro obpasoBaHMs HoHATHI» (1896), K M13yde-
HUIO HayK! ITpaBa, a TaKXKe COIMaIbHBIX 1 9KOHO-
Muueckux ssiteHu (Lask, 2022, S. 117). B cBoem
yKa3aHUM Ha «IoHay4yHoe oOpasoBaHMe IIOHS-
TUM» Jlack TakxKe ciemyer 3a PukkepToM, o0BsiB-
nsas B «Jloruke duiocodni» 3T0 OTKPHITHE ero
zaciryrovt (Jlack, 2017, c. 240). JIack opueHTUpYeT-

material touched by the “legal form”. Why, out
of the diversity of actual life this and not some
other material is touched by “the legal form”
as the pre-legal material and what material can
potentially be legal, and how it is impacted by
the legal form — all this stuff is clarified on
the “semi-finished product” level. Thus Lask
(1923b, p. 311) arrives at the conclusion that
the realm of right is partly “pre-scientific” and
partly “scientific”.

Pre-Scientific and Teleological Concept
Formation in Right

Important for furthering Lask’s philosophi-
cal project were the ideas he formulated in The
Philosophy of Right: pre-scientific thought (vor-
wissenschaftliches Denken), pre-scientific con-
sciousness (vorwissenschaftliches Bewufitsein)
and pre-scientific conceptual formations (vor-
wissenschaftliche Begriffsbildungen) (Lask, 1923b,
pp. 309-310). Lask stressed: “Nowhere does
the existence of pre-scientific concept forma-
tion play such a significant role as in the legal
sphere,”?! (ibid., p. 315).

In a letter to Rickert dated 12 April 1901
Lask (2022, p. 117) advocates the use of the
method represented in The Limits of Concept
Formation in Natural Science (1896) in the study
of the science of right as well as social and eco-
nomic phenomena. In referring to pre-scientif-
ic concept formation Lask (2017, p. 240) also
follows Rickert, expressly giving him credit
for it in The Logic of Philosophy. On this issue
Lask is mindful not only of “theoretical” val-
ues (“truth values”) but also of “atheoretical”
values of culture, which is a characteristic of
the Southwestern school of Neo-Kantianism
(Zhao, 2020, p. 25).

2 Cf. “[...] daf8 die Existenz einer vorwissenschaftlichen
Begriffsbildung nirgends eine so grofle Rolle spielt wie auf
juristischem Gebiet.”
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Csl B 9TOM BOITpOCe He TOJIBKO Ha «TeopeTUdecKe»
LIEHHOCTH («1IeHHOCTM VICTMHBI»), HO ¥ Ha «aTeo-
peTudecKie» («IIeHHOCTY KYJIBTYPbI»), UTO Xapak-
TEepPHO IIJIs IOTrO-3aIla/iHOVI IIIKOJIBI HeOKaHTMAaH-
crBa (Zhao, 2020, S. 25).

Jlack oTmeuaeT, uTO IOpUANYecKash MeTOO-
JIOTVig B KadecTBe KPUTMKM KaK IIPaBOBOrO, TaK
M Hay4HO-IIPaBOBOrO OOpa3oBaHMS MOHATUN
VIMeeT JIBa OCHOBHBIX TeMaTW4ecKNx HallpaBJle-
HuA. K mepBoMy oTHOCUTCS WiccileloBaHMe OCO-
OeHHOV ¥ CTaHIAPTHOW «TOYKM 3peHMs» IIpaBa
(Stellungnahme des Rechts) Ha mpemblopuade-
CKUTICYOCTpaT XM3HM M KYJIBTY pBI (Vorjuristischen
Lebens- und Kultursubstrat), a Takxxe obpasosa-
HMe IIpaBOBBIX IIOHSTUI M3 [IOIIPaBOBOIO Mare-
puasa. Bropoe HampasjieHMe M3ydaeT «CHCTeMa-
TUYECKYIO CBsI3b IOPUAVYECKMX TOHSATUI MEXIY
cobom» (Lask, 1923, S. 315). MeTomororaeckoe OT-
JI4gvie TIPaBoOBOV HayKM 3aKJIIOYaeTCsl B TOM, YTO
ee «1oTypabpuKar» gBJIsieT coOOM BapMaIIo CO-
LMaIbHO-HAaYyYHBIX ITOHSATU, OPVMEeHTVPOBaHHBIX
Ha 1IeHHOCTHOE M3MepeHe.

OnHako 3aziaua Metonosiornu B «Prstocoprm
mpaBa» (kak ” B «Jlormke dpntocodmm») 3aximo-
YJaeTcs He CTOJIBKO B IIPM3HAHMUM HEeoOXOmMMON
PO «dIpeIHayYHOTO [IOIIPABOBOI0»
B CTAaHOBJIEHUWM «IIPaBOBOVI HOEVICTBUTEIIEHOCTVI»,
CKOJIBKO B MHTepece K TOMY, KaK obOpeTaeTcs 3Ta
«IIpaBOBas AEVICTBUTEIIBHOCTD», KaK B IIpaBe BO3-
HUKaeT TIIOHSTUIHAS CTPOroCTh, HOHSATUIHAA
octporta (begriffliche Schérfe).

B «Jloruke dpwtocodpmm» odpeTeHME TeopeTn-
4yecKor POpPMBI eCTh CII0CO0 JIerMTUMaIIV SMIIV-
pudeckoro marepuaiia. B «@Dwiocodmn mpasa»
riepexof], M3 JIOIPaBOBOV pPeasIbHOCTV B IIPaBO-
BYIO B OCHOBHOM pacKpbIBaeTcsl depe3 CO3[aHue
npaBoBbIX ToHATHI. Kak dopmupyrorcs dwto-
codcko-rrpaBoBble  ToHsITUsI? V1. 3urepc  oTme-
yaj1, yTo y Jlacka Borpoc o cozgaHum dpurocod-
CKO-ITPaBOBBIX TIOHATUV ABJIS€TCS CKOpee YacThIo
drrocodCcKo IVCIUIUIVHBIL, KOTOpas 3aHMaeT-
cst popMUpoBaHMEM 1IeHHOCTel B HayKe ¥ Hello-
CpeiCTBEHHO He OTHOCUTCS K dprtocodunt rpasa
(Siegers, 1964, S. 39). Onnako B «Putocodum 1pa-

2JIeMeHTa

N. V. Koda

Lask notes two thematic strands in legal
methodology as a critique of legal and scien-
tific-legal concept formation. The first is the
study of the specific and standard “stand-
point” of right (Stellungnahme des Rechts) on
the pre-juridical substratum of life and culture
(vorjuristischen Lebens- und Kultursubstrat), and
the formation of legal concepts from pre-legal
material. The second studies the “systematic
connection of juridical concepts between them-
selves”? (Lask, 1923b, p. 315). The methodo-
logical distinction of the science of right is that
its “semi-finished product” is a variation of so-
cio-scientific concepts oriented towards the val-
ue dimension.

However, the task of methodology in The
Philosophy of Right (like in The Logic of Philoso-
phy) is not so much recognition of the necessity
of the “pre-scientific pre-legal” element in the
emergence of “legal reality” as its interest in
how “the legal reality” emerges and how con-
ceptual rigour and conceptual sharpness (begrif-
fliche Schiirfe) arise in right.

In The Logic of Philosophy the emergence of
theoretical form is the manner of legitimising
empirical material. In The Philosophy of Right
the transition from pre-legal to legal reali-
ty is mainly effected through the creation of
legal concepts. How are philosophical-legal
concepts forming? Josef Siegers (1964, p. 39)
noted that with Lask the issue of creating
philosophical-legal concepts is rather a part
of the philosophical discipline concerned with
the formation of values in science and is not
directly a part of the philosophy of right. How-
ever, in The Philosophy of Right right as the doc-
trine of the type of value is capable of creating
its own concepts: they may be in need of scien-
tific processing, but their initial form is deter-

2. Cf. “[...] den
juristischen Begriffe untereinander [...].

systematischen ~Zusammenhang der

”
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Ba» IIpaBO KaK y4eHue O TuIle IIeHHOCTY CII0CO0-
HO CO3/1aBaTh COOCTBEHHBIe ITOHSATHMS: OHV MOTYT
HYXJIaTbCs B Hay4HOV HA0paOOTKe, HO MX W3Ha-
yajibHOe (popMoobpa3zoBaHVe ITOJIOKEHO ITPaBOM
(Lask, 1923, S. 315).

ITomMmyumMo mperHay4yHOro obOpas3oBaHUS IIO-
HATUV, B IIpaBe MMeeTcs TakXke TeJleosioriye-
cKoe oOpa3oBaHMe TIOHSTUIL. DTU [Ba TUIla 00-
pasoBaHMs IIOHSTUM MOTYT PaccCMaTpVBaThCS W
KaK OAVH IIpelHay4YHO-TeIe0JIorMYecKuil IIpo-
1recc. «COBOKYITHOCTb OOBEKTOB, [JOCTYIIHBIX ITpa-
By, KaK Obl IIOKpBITA TeJIeOJIOIMYEeCKOV IayTV-
Hom (teleologischen Gespinst)», — oTMmeuaeT B
ston cesisu Jlack (Ibid., S. 316). HecmoTpst Ha TO
uTo JIacK KPUTMKYeT IOVMCK KOHEUHOW abcoIIio-
TU3VIPOBAHHOV LIeJIV B IIPaBe VI IIPAaBOBOM ITOHS-
TV, TeJIeOJIOTMTUEeCKVTI IIPVHIIVIL B IOPVUCIIPYIeH-
LIVIVI MOXKET OBITB ITOHOTBOPHBIM. OH OTBedJaeT 3a
BBIOOP SMIIMPUYECKOro cyOcTpara IIpaBa, OTMe-
4as Ty JIOIPaBOBYIO PeaIbHOCTb, KOTOpas MOXeT
CTaTh IIPaBOBOV. DTO O3HAdaeT, UTO SMIIMpUUe-
CKMV cyOcTpar mpasa oOpabaTeIBaeTcs M yCTaHaB-
JINBAeTCS B COOTBETCTBUN C TeJIeOJIOrMYecKMU
obcrogrenscTBaMi. IlpegHayuHoe 1 TereosIoru-
yeckoe OOpaszoBaHVe IIOHSTUV ITPOVICXOIWUT OT
IpyMaTa IIpaKTUYeCKOVl COCTaBJISIONIeN B IIpaBe:
«[1s1 JTacka 11eHHOCTB 3aJI05KeHa B CaMOVI ITPaKTH-
ke» (Carrino, 2016, p. 14).

Briustame 11es1ent mpaBoriopsifika Ha cosaHue
IOPUANYECKX TEPMVHOB OBIO TUIWYHBIM IS
opucnpyaeHuy koHia XIX B, Kak oTMedaeT
X.-IT. Xadpepkamm (Haferkamp, 2007, S. 114—117).
B pasMmbIliuieHUM 0 HOMOHATUIIHO-TEIIe0JIOrve-
CKOM TIIpolecce cpopMupoBaHus moHATUI Jlack
cjlefioBajl He TOJIBKO 3a Pukkeprom. Jlack oTme-
yaet, uto . Vlepunr, I. Eyuinnek, X. ¢on 3ursapt
n O. Kornbpayin Taxke cresiayvt BakKHbIe IIarvt B
3TOM HarnpasieHuy, a I. Promerna un O. Lurens-
MaH yKa3aJIi Ha IIpo0JieMy HeoIIpenesleHHOCTI
MIpeTHayYHOrO MBIITUIEHVIS 11 HeOOXOIVIMOCTIL ee
«HAy4HOro» IIpeonosieHns. Tak B IopucIpyneH-
IV HeM30eXHBIMM CTAaHOBATCS IIBE COCTaBIIS-
IOITTVie: HeOOXOIMOCTh VIMETH JIeJIo ¢ 0Opa3oBa-
HMeM IIpe[IHayYHbIX ITOHSATUM ¥ HeOOXOIVMOCTb
HiepeBolia VX B «HAYyYHBIe».
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mined by right (Lask, 1923, p. 315).In addition
to pre-scientific concept formation, law also
has teleological concept formation. These two
types of concept formation can also be seen as
a single pre-scientific-teleological process. As
Lask puts it, “the totality of objects accessible
to right is, as it were, covered in a teleologi-
cal web”? (ibid., p. 316). Although Lask is crit-
ical of the search for the ultimate absolute goal
in right and in legal concepts, the teleological
principle in jurisprudence can be fruitful. It is
responsible for the choice of the empirical sub-
stratum of right, marking out the pre-legal re-
ality which can be legal. This means that the
empirical substratum of right is processed and
established in accordance with teleological cir-
cumstances. Pre-scientific and teleological con-
cept formation stems from the primacy of the
practical component in law: “[...] in Lask val-
ue inheres in practice itself” (Carrino, 2016, p.
14).

The influence of the ideas of law-order on
the creation of legal terms was characteristic
of jurisprudence in the late nineteenth centu-
ry, as Hans-Peter Haferkamp (2007, pp. 114-
117) notes. In reflecting on the pre-conceptual
teleological process of concept formation Lask
followed not only Rickert. Lask recognises
that important steps in this direction were also
made by Rudolf von Jhering, Georg Jellinek,
Christoph von Sigwart and Eduard Kohlrausch
while Gustav Rumelin and Ernst Zitelmann
tflagged the problem of uncertainty of pre-sci-
entific thinking and the need to overcome it
“scientifically”. This makes inevitable two fur-
ther components in jurisprudence: the need to
deal with the formation of pre-scientific con-
cepts and the need to translate them into “sci-
entific” ones.

B Cf. “[...] die Gesamtheit der dem Recht zuganglichen
Gegenstinde gleichsam mit einem teleologischen Gespinst
uberzogen.”



3aKkoH KaK «MaTepuas» mpaBa

[Tprmat paKTI4ecKoro MOMeHTa JiejlaeT IIpa-
BO TpaHchopMmupytoriencs cpepont. HOpumiue-
cKas obracth Wit Jlacka — 3TO «He 3acThIBaro-
IIas» ¥ OKOHYaTeJIbHO He (puKcupyemasi cdpepa.
OT HOpOHMKHOBEHWS IIPaKTUYECKOTO B IIPaBO
caMo «JIOrMUYecKoe» B HeM IIpeoOpakaeTcs 1 CTa-
HOBUTCS «TIOJIBVDKHOVI CTPYKTYPOI». 371ech HaMe-
yaeTcd ellle OJIHa CXOXas 4epTa ¢ IO3THUM pu-
nocodpckmM mpoekToM Jlacka, KOTOpasi COCTOUT
B TOM, UTO caM 3aKOH TaK e, KaK M «JIormdecKasi
dopma» B «Jloruke dpusocodni», MOXeT BBICTY-
IaTh B KauecTBe MaTepuaJla.

B «Jloruxe dpuocodpn» BO3MOXKHOCTD «JIOIM-
YecKoro» ObITh MaTepyaloM COOTBETCTBYeT «CTPo-
eHUIO JIByX3TakHoro 3fgaHus» (Jlack, 2017, c. 216,
230): Ha «1IepBOM 3Take» 3TOTrO 3[IaHMs B KauecTBe
MaTepuasla BBICTYIaeT SMIIMPUYecKuil cyocTpar,
JIorm4eck opOpMIIsIeMBbIVI 11 OOpeTarommit Jie-
TUTUIMALIAIO C TIOMOIIBIO «JIOIMYECKO (POPMBI».
Ha «BTOpOM 3Take» yXke cama «Iormdeckas ¢op-
Ma» OepeTcsi B KauecTBe MaTepyuasia. Tak, jormude-
cKasi popmMa oOpasyeT coOOM «KPBIIIIY-TIO/» MeX-
Iy HVDKHVIM ¥ BEPXHVIM 3TakKaMi — OKas3bIBaeTCs
TeM, 4TO JISTUTVMMPYeT U CYAUT, 11 B TO Xe BpeMs
caMa Ha BepXHeM 3Taxke TpeOyeT JIermTuMaliuu 1
cyda. DTOT CyA, BepIIUT Hafl Hevl dprsiocods, J1o-
rvKa JIOTMKN. B «Dntocodmn mpaBa» 3aKOH Takke
BBICTYTIaeT YeM-TO HaTlo[Io0Ve KPBIIIM-II0JIa «IBYX-
3TaXHOro 371aHys» Ipasa®. Tak kak JIack rrpoTecTy-
eT IIpeX/ie BCero IPOTVB IIPaBOBOro hopMaImsma,
OH TIOJIaraeT YTO CAMOCTOATEIIbHOCT, IIPUITVChIBA-
eMasi B IOPUCIIPYIeHIINN 3aKOHY, He gBJIgeTcs ab-
cormorHOM (Lask, 1923, S. 326). 3akoH MBICIIUTCS VIM
KaK CTaTu4ecKasl COCTaBJIsIOINIas Mpasa, a B puio-
codpcko-11paBoBoTt KoHLemnmy Jlacka mpenmyiiie-
CTBOM O0J1a/1aeT To, UTO o0JIaiaeT [OOBVIKHOCTHIO.
ITosTomy 3akoH IomerraeTcs JlackoM B OMH psifl €

3 Meradopa aByxaTaxkHOro 3manus B «Jlormke duroco-
dvm» cooteTcTByeT y Jlacka cTpyKType yrBoenus (pop-
Ma POPMEL, JIOTMKa JIOTMKM), KOTOpas BCTpeYaeTcs TakKe
u B «Dwrtocodum ripasa» (Ipaso Ipasa). [TosTomy mpu-
MeHeHVe 3ToV MeTacpOpPHI U K IIPaBOBOVI IPo0IeMaTKe
IIpeICTaBIIeTC HaM YMECTHBIM.

N. V. Koda

Law as the “Material” of Right

The primacy of the practical makes right a
transformable environment. For Lask the ju-
ridical sphere is a “non-freezing” and nev-
er finally settled sphere. The penetration of
the practical into right transforms the “logi-
cal” in it into a “fluid structure”. There are the
makings here of another similarity to the lat-
er Lask in that the law itself, like “the logical
form” in The Logic of Philosophy, can be the ma-
terial.

In The Logic of Philosophy the possibility of
“the logical” to be the material corresponds
to “the building of two levels”* (Lask, 1923a,
p- 123): on the “first level” of this building
the material is the empirical substratum logi-
cally framed and legitimised through a “log-
ical form”. On “the second level” the “logical
form” itself is the material. Thus, the logical
form is the “roof-floor” between the lower and
upper levels to become that which legitimises
and judges and at the same time, at the upper
level, itself needs legitimisation and judgment.
The judgment is administered by philosophy,
the logic of logic. In The Philosophy of Right the
law is also something like a roof-floor of “the
two-storied building” of right.”® Because Lask
protests first and foremost against legal for-
malism, he holds that the independence which
jurisprudence ascribes to law is not absolute
(Lask, 1923b, p. 326). He considers law to be
a static component of right, and in his philo-
sophical-legal conception that which is mobile
has the advantage. That is why Lask places
law on a par with its judicial application, im-

2 Cf. “einen Aufbau von zwei Stockwerken” .

» With Lask, the two-level building metaphor in The
Logic of Philosophy corresponds to the doubling structure
(form of forms, logic of logic), which we also encounter
in The Philosophy of Law (the right of right). I therefore
consider the use of this metaphor in relation to legal
problems to be apposite.
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€ro CyJIeVICKMM ITpVIMeHeHVieM, OCYIIeCTBIIeHVeM,
IIPaBOBBIMM TIOCJIJICTBUSIMM — VI OH CaM CJIOBHO
CTaHOBWUTCS MaTepuaioM, KOTOPBIVI KaXKIbII pa3
IIPOXOINT ITIPOBEPKY.

HopmatuBHOCTE B pustocodpmm 1 nmpase

Borrpoc 0 HOpMaTVMBHOCTY BBISIBIISIET «IIBOVIHOV
xapaKTep» IpaBa: y Jlacka «11paBo OTHeceHO OfI-
HOBPEMEHHO ¥ K KaTeropuy peasbHOCTH, U B TO
Ke BpeMs SIBJISIeTCs YeM-TO HOPMaTUBHBIM» (Zhao,
2020, S. 26). V13-3a 3TOM «/IBOVICTBEHHOCTVI» BOIIPOC
0 HOPMaTMBHOCTY OBLJT OTHOVI 113 ICXOIHBIX TOUEeK
KpUTUKM PrIocodcko-IpaBoBoro mpoekra Jla-
cka, Harrpumep i I Kesb3eHa, KOTOPBIVI BBICTY-
IIVUI ¢ KPUTMKOV OaIeHCKOV IITKOJTB HEOKaHTMAH-
cTBa eme B 1910—1920-e T, HecMOTpsl Ha TO, YTO
caM IIpu3HaBaJsl BIMsHIe HeOKaHTHMaHIleB Ha co0-
CTBeHHBIe (PVII0COCKO-TIPABOBBIE M/IeN, a KAaHTV-
AHCKYI0 PUIIOCOPUIO CUMTAJI CBOEVI «ITy TeBOIHOM
3Be3fon» (Kelsen, 2007, S. 21—22). C Touxm 3peHMs
Kesb3eHa, pe3sko KpUTUKYIOIIETO CMeIlleHe TICH-
XOJIOTMIUeCKOTO ¥ IOPUAMNYeCcKM-HOPMaTVBHOIO
arteMeHTa B 11paBe (Kelsen, 2008, S. 235—252), rrpa-
BO — He SMIIVIPUYECKOe, a VMCKITIOYNTETIEHO HOp-
MaTtuBHoe TioHsTHe (Carrino, 2016, p. 14), n Hay-
KaM O IIeHHOCTSIX OH IIPOTMBOIIOCTABIISIET «HAYKY
o HopMmax» (Normwissenschaft), HarpasieHHy0
He Ha ObITHe, a Ha Jo/DKeHcTBoBaHMe. Eciu 11eH-
HOCTHBIE OTHOIIIEHVS OCTAIOTCSl HeOoIIperiesieH-
HBIMM, TO KaK MOXXHO TOBOPUTH B VX KOHTEKCTE O
«HopMe»? [1yTh K OTBeTy Ha BOIIPOC O COOTHOIIIe-
HUY OBITHS U TOJDKEHCTBOBaHM: y Jlacka MOXXHO
HanT B «Jloruke dpwiocodpmm» B KOHTEKCTe CO-
OTHOIILIEHWS «OBITHS» T «3HAYEeHWS», OOHAKO 3TO
OTBeT B paMKax Bcer1 prstocodpun, a He crieriidm-
ueckm prtocodpm mpasa. Ho 11 B obmedmtocod-
CKOVI TpaKTOBKe HOpMooOpa3oBaHms y Jlacka HeT
OHO3HAYUHOCTI .

14 K. Xobe ormeuaer, uto JIack MOKeT HasbIBaTh «3HAUe-
Hue» (Bedeutung), «3nauaree» (Gelten), «ObrTie» (Sein)
WM «eHHOCTh» (Wert) MaTepmasa «I0JDKEHCTBOBaHN-
em» (Sollen) (Hobe, 1971, S. 365). Tak, B «Jloruke du-
jocopmm» «3HaUEHVE» U «HOPMa» BCTPEYAIOTCS depes

plementation and legal consequences — it
becomes itself a kind of material which is sub-
jected to a test each time.

Normativity in Philosophy and in Right

The question of normativity brings out the
“dual character” of right: according to Lask,
right belongs simultaneously to the catego-
ry of reality and is at the same time something
normative (Zhao, 2020, p. 26). Because of this
“duality” the question of normativity was one
of the targets of the criticism towards Lask’s
philosophical-legal project, for example, by
Hans Kelsen (2007, pp. 21-22), who criticised
the Southwestern school of Neo-Kantianism
as early as the 1910s-1920s, while admitting
that Neo-Kantianism had influenced his philo-
sophical-legal ideas and considering Kant’s
philosophy to be his “lode star”. According to
Kelsen (2008, pp. 235-252, who was fiercely crit-
ical of the mixing of the psychological and le-
gal-normative in right, right is not an empirical
but exclusively a normative concept (Carrino,
2016, p. 14), and he counterposes the science
of values to “the science of norms” (Normuwis-
senschaft) which is directed not to being, but to
ought. If value relations remain undefined, how
can one speak about “norm” in their context?
A pointer to the answer to the question about
the relation of being and ought according to
Lask can be found in The Logic of Philosophy in
the context of the relation between “being” and
“meaning”, but this is an answer in the frame-
work of all philosophy and not specifically of
the philosophy of right. Yet there is also ambi-
guity in Lask’s general philosophical ground-
ing of norm formation.?

*Hobe (1971, p. 365) notes that Lask can refer to “mean-
ing” (Bedeutung), “signifier” (Gelten), “being” (Sein) or
“value” (Wert) as ought (Sollen). In The Logic of Philos-
ophy “meaning” and “norm” are separated by a com-
ma (Lask, 1923a, p. 119). Whether this means that Lask
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OrMeuast HalleJleHHOCTb prjiocodpum v opu-
cpydeHIM Ha Ho/DKHoe (Seinsollendes), Jlack
OUIIEeT, Y4TO pa3jIndye MeXIy HUMM OTHOCUT-
csl K crelmduKe «Iovcka HOPMATMBHOCTI» — K
BOIIPOCY, «OTKyHa» IIPOVICTEKaeT XapakTep HOJI-
KeHcTBoBaHM:. A. DyHKe yKasblBaeT Ha TO, UTO
B prtocodcko-mipaBort MbeIciii Jlacka peub meT
He 00 «aOcoIIOTHOM», a 00 «3MIMPUYIECKOM JI0JT-
xeHcrsoaHum» (Funke, 2022, p. 308). B dwuio-
codumt xapakTep [IOJDKeHCTBOBAHWS VICXOOWUT W3
abcosTIOTHOVI IIeHHOCTH, I KOTOpOV He Cylile-
CTByeT 3MIIMPUUYECKOTO aBTOPUTETa, a B IOPUCIIPY-
JeHIIUNM XapaKTep JAO/DKeHCTBOBaHMUSA B ero ¢op-
MaJIbBHOM OCHOBaHUWM WCXOOWUT W3 aBTOpUTeTa
yeJIoBeuecKovl OOIITHOCTY ¥ OOIIeCTBeHHOV BOJIU
(Gemeinschaftswillen), B koHTekcTe KOTOpPOrO ITpa-
BO KaK «THUII 3HAYMMOCTI» He OTpUIlaeT aBTOPUTET
«aMmmpryeckon peasibHocTv» (Lask, 1923, S. 214,
314). V. I'mat1y B oTOV CBSi3M yTBepXK1aeT: «B To Bpe-
MsI KaK SMITMpUdecKasi IpaBoBasi HayKa ITpesicTaB-
JI€T IIPaBO TOJIBKO B €r0 (PaKTUYeCKOM CYIIIeCTBO-
BaHWM, ero MCTOPUYECKOM PasBUTUIU U €ro CBs3N
C OPYyTMMW SMOVPUYeCKMMU paKTopaMit KyiIb-
Typbl, dpriocodus Bce ellle KaKMM-TO 00Opa3oM
OCBelllaeT, OlleHMBaeT, IlepeolleHVBaeT IaHHBIN
dakxTiuecknit MaTepuasl, IpoBepsisi ero OKOHYa-
TeJIBHYIO ITpaBoMepHOCTH» (Glatz, 2001, S. 24).

«[IpaBo mpaBa» Jlack MBICJIUT aHAJOIMYHO
TOMY, KaK OH MBICJIUT «(popMy POpMBI» B paMKax
KOHLIEMITNUM «IBYX3Ta)XHOro 3raaHus». CoryacHo
Stockwerktheorie, dpopma dpopmbl cocTonT U3 «He-
YyBCTBEHHOTO» 3JIeMEeHTa V1 eT0 «KaTeroprasIbHO
nerntuManm» (Jlack, 2017, c. 135). Eciiu «jtormde-
ckast popma» B «Jlormke dpusocodpum» BbIcTymIaeT
MaTepyaioM IO OTHOIIEHMIO K popMe POPMBI, TO
3aKOH MOXET BBICTYIIaTh MaTepyajIoM 10 OTHOIIIe-
HUIO K IIPaBOBOVI JIeATeIbHOCTH, K «10iTypadpm-
Kary». PasBuBasg MbIcIb Jlacka, MOXHO CKa3aTh,
YTO IIPaBOBasl [IEATEIbHOCTh, PACIIOJIIOKEHHAs B
cepe «morrydabpnkara», B OTIMUMe OT (PrIOCo-

sarraryio (Jlack, 2017, c. 155). 3HaumT 1M 3TO, YTO Ta XKe
CTPYKTypa, B KOTOopo JIack MBICJIUT COOTHOIIIeHMe Obl-
TV VI 3HAUEHNMS, XapaKTepHa ¥ [IJIS COOTHOIIEeHVIS OBITIS
VI HOPMBI, OCTAeTCsI HESICHBIM.
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Noting the focusing of philosophy and juris-
prudence on ought-to-be (Seinsollendes), Lask
writes that the difference between them has to
do with the characteristics of “the search for
normativity” — the question of the source of
the character of ought. Andreas Funke (2022,
p- 308) points out that Lask’s philosophical-le-
gal thought is not about the “absolute” but
about “empirical ought”. In philosophy the
character of ought proceeds from absolute val-
ue, for which there is no empirical authority,
while in jurisprudence the character of ought,
in its formal foundation, proceeds from the
authority of the human community and so-
cial will (Gemeinschaftswillen), in the context
of which right as “a type of significance” does
not deny the authority of “empirical reality”
(Lask, 1923b, p. 214, 314). Uwe B. Glatz (2001,
p. 24) writes in this connection: “While the em-
pirical legal science represents right only in its
factual physical existence, its historical devel-
opment and its link with other empirical factors
of culture, philosophy still somehow describes,
assesses and reassesses the factual material,
testing it for ultimate validity.”%

Lask sees “the right of right” similarly to
how he sees “form of form” within the con-
cept of a “two-level building”. According to
Stockwerktheorie, the form of form consists of
the “nonsensible” element and its “categori-
cal legitimisation” (Lask, 1923a, p. 103). While
“logical form” in The Logic of Philosophy is the
material in relation to the form of form, law can
be the material in relation to legal activity, i.e.

thinks about the relation between being and meaning
along the same structure as about the relation between
being and norm remains unclear.

7 Cf. “Wihrend die empirische Rechtswissenschaft das
Recht in seinem faktischen Bestand, seiner historischen
Entwicklung und in seinen Relationen zu anderen
empirischen Kulturfaktoren blof darstelle, werde dieses selbe,
einfach vorliegende Tatsachenmaterial von der Philosophie,
noch irgendwie beleuchtet, beurteilt, bewertet, auf seine letzte
Berechtigung hin gepriift.”
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dum, «MOXeT CTPOUTh 3TaXV BHU3»: IIe€PeBOIUTH
He TOJIBKO «/I0IIPaBOBOe» B «IIpaBOBOEe», HO U Ha-
obopor. Tak, Hanpumep, orpesiesieHHbIe 3aKOHbI
B VICTOPUW IOPUCIIPY/IEHIINN MOTYT YWTU B IIPO-
110 MJIX YTPaTUThb CUITy. 31ech IIpociIeXnBaeT-
sl 3HaYMTeIIbHOe OTIINYMe OT prjI0codCcKOro Boc-
NPUATUS «I0JDKHOIO», HalleJIeHHOrO CKopee Ha
«IIOCTpOeHMe BepXHUX 3Taxel». [loctaHoBka Bo-
Ipoca o JJOJDKHOM B ITpaBe 1 B prstocodprmt iMeeT
pasIMuHbIN XapakTep. B mmpase coxpanseT ocTpo-
Ty «IIO3UTVBHAs» VI «HeTraTVBHas» KOHHOTAIIUN B
OTHOIIIeHUM JIOJDKHOTO, a B «JIoruke dpuiocodpum»
OCMBICJIeHVIE JIOJDKHOIO MIMeeT XapaKTep Xavjer-
repoBCKOro «es gibt», pasmMepeHHOV KOHCTaTallum
JAHHOCTY, TAe BOIIPOC O HOPMAaTWBHOCTU TepsieT
CBOIO IPaKTVKO-OPVIEHTUPOBAHHYIO IOpuyJe-
CKYIO OCTpPOTY.

Utor

ITpoBeneHHBINT aHAIN3 AEMOHCTPUPYeT IIpU-
MaT IIPaKTUYeCKOTO VI MeTOIOJIOIMYeCKOro 3ie-
MEeHTOB B (PMI0COPCKO-IIPABOBBIX WHTYUITUAX
JTacka, 94TO HaIIJIO CBOE OTpaykeHVe B IHTepIIpeTa-
LMY IIPaBOBOVI [IeVICTBUTEIIBHOCTY KaK «I10J1yda-
OpvKaTa» ¥ aKIeHTyaluu POl «IIpegHaydIHO
JIOIIPaBOBOV»  [IeVICTBUTEIIBHOCTM B pmtocod-
CKO-TIpaBOBBIX BOITpOCaX.

TaxmmM oOpasom, ObUTO MOKa3aHO, Kak «Dwto-
codus npasa» 1 «Jlormka dwiocodpum» MOryT
OBITB MCIIOIB30BaHBI B KaUeCTBe «MHCTPYMEHTOB»
K IIOHMMaHMIO IPYT ApyTa: B KOHTEKCTe BOIIpoca O
repexofie IIpegHayYHbIX HOHATUHBIX 00pa3oBa-
HUV B Hay4YHBble, KOHLIETIINI «IBYX3Ta)XHOTO 3/1a-
Hus» (Stockwerktheorie), B KoHTekcTe perieHys
BOIIPOCA O HOPMATMBHOCTY B pvytocodmm 1 B pu-
stococpum mpasa.

Wccaedobanue Bvimosneno npu noddepxxe PHD,
epanm Ne24-28-01134 «Kaaccuueckas Hemeykas
¢urocopus npaba u poccutickasn gpuaocogcko-npa-
Bobas coBpemeHHOCDY.
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the “semi-finished product”. Developing Lask’s
idea we can say that legal activity, located in
the area of the “semi-finished product”, unlike
philosophy, can “build levels downward”, i.e.
transform the “pre-legal” into “legal” and vice
versa. Thus, for example, certain laws in the his-
tory of jurisprudence may recede into the past
and become invalid. This shows a significant
difference from the philosophical perception of
“ought” which is aimed rather at “building the
upper levels”. The question of ought is treated
differently in right and in philosophy. In right
ought preserves “positive” and “negative” con-
notations while in The Logic of Philosophy the
comprehension of ought has the character of
Heidegger’s es gibt, a detached statement of the
given in which normativity loses its practically
oriented sharpness.

Conclusion

The above analysis demonstrates the prima-
cy of the practical and methodological elements
in Lask’s philosophical-legal intuitions, which
is reflected in the interpretation of legal reality
as a “semi-finished product” and the emphasis
on the role of “pre-scientific pre-legal” reality
in philosophical-legal matters.

Thus, it has been shown how The Philosophy
of Right and The Logic of Philosophy can be used
as “instruments” in understanding each oth-
er: in relation to the question of the transition
from pre-scientific conceptual formations to
scientific ones, the conception of the “two-lev-
el building” (Stockwerktheorie), in relation to the
question of normativity in philosophy and in
the philosophy of right.

The study was carried out with the support of
the Russian Science Foundation, project No 24-28-
01134 “Classical German Philosophy of Law and

Russian Philosophical and Legal Modernity”.
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