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I. 4. TYPB1UY U C.V. TECCEH
O BOSMO>XHOCTU ®@OPMWPOBAHWMI
COIMAJIPHOI'O EJVIHCTBA

M.IO. 3azupnax’

B nepBuie decamusemus npouiroeo Bexa 6 eBponeti-
CcKOll ¢puaocoghckoil Mbicau YcuauBaromes meHOeHYUU
coyuos0euteckoeo pacuiupenus udeu npaba. C mouku
3penus coyuosoeuy npaba, oHo gpopmupyemcs 6 npoyec-
ce coyuarbHbLx 63aumooeiicmbuil, a He CaHKYUOHUPYencs
eocyoapcmbBom. Ha ocroBe smoi oucyunauns: C.JM. T'ec-
cen u I IT. T'ypBuu 6 1920 — 1930-e ee. chopmupyrom cbou
ydeHus o coyuaisvHom npabe. Ha cmpanuyax xypHaia
«CoBpemennvie 3anucku» guaocogpvt Becmynatom 6 no-
AeMuky opye ¢ opyeom. Hecmompa na npunyunuaisroe
pacxoxdeHue 6 onpedeseHuu cmamyca eocyoapcméa,
00a abmopa cxoxum o0pasom obocHoBuiBarom coyuym
KAK MHOXecmbo Coyuarvhvlx uncmumymoB u odujHo-
cmetl, obecneuubarowux Bvipaxerue AUUHOIL cB0000bL.
IIpu smom npedsaeaemvle MbLCAUMEAAMU COYUANbHDLE
peeaamenmayuu yxe ABasaiomca npaBoBuimu cumyayu-
amu. Teccen u I'ypbuu cuumarom, umo moavko 6 ycao-
Busax makoeo 10pUOUHeCK020 NAPAIUIMA UHOUBUO MO-
JKem MAKCUMAAbHO NoAHO peasusoBams c0600y. OoHako
6 KkoHyenyuu 10puOUHecK020 NAOpAIUIMA B03HUKAEM
npobaema coxpaHeHus COYUAIbHO20 eOuHcmba: nouemy
COYUYM He pacnadaemcs HA MHOXectmBo aBmoHOMHbIX
COYUANbHBIX eOUHUY, KAXOAS U3 KOMOpbIX npediazaen
uHOUBudam cobcmBentuiil npaBonopsa0ok 045 akmyaiusa-
yuu c6o600vi? [1as pewienus 5moii npobaemul hpua0cocpol
ucnoav3ytom xoHyenm obujen 6oau. Obwas Boas — 3mo
uHCmpymenm xoppessyuu c600006. uHoubuda u pasbu-
mus obuecmba u kyavmypol 6 yesom. [lpedmemom cnopa
¢usocopo8 cmanobumca Bonpoc 0 mom, Kak opmupy-
emcs obujas Boaa: 1) 6 npoyecce coyuarvHoi camooped-
nusayuu (F'ypbuu); 2) 6 npoyecce pabomol chepxgpyrxiyu-
OHaAbHOU opeanusayuu — eocyoapcmba (Teccen). Dmu
Bapuanmer obocHobanus obujetl Boau npubodam xk 06ym
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GEORGES GURVITCH AND SERGEY
HESSEN ON THE POSSIBILITY
OF FORMING SOCIAL UNITY

M.Yu. Zagirnyak'

The early decades of the last century saw European
philosophical thought becoming increasingly interested
in the sociological extension of the idea of law. From
the viewpoint of the sociology of law, law is formed in
the process of social interactions and is not sanctioned
by the state. Sergey Hessen and Georges Gurvitch base
their conceptions of social law on the sociology of law in
the 1920s and 1930s. They start a polemic in the pages
of the journal Sovremenniye zapiski (Contemporary
Notes). Although they differ radically in their defini-
tions of the status of the state they concur in defining
society as a set of social institutions and communities
existing as instruments for expressing personal free-
dom. The social regulations they propose are already
legal situations. Hessen and Gurvitch believe that the
individual can fully exercise his/her freedom only in
conditions of such legal pluralism. However, the con-
cept of legal pluralism involves an inherent problem of
preserving social unity: why is it that society does not
fall into a range of autonomous social entities, each of-
fering the individual its own legal order for actualising
freedom? To solve this problem the philosophers use the
concept of “the general will”. General will is an instru-
ment of correlation between individual freedom and
the development of society and culture as a whole. The
object of philosophical dispute is how the general will
is formed: 1) in the process of social self-organisation
according to Gurvitch; 2) in the operation of the supra-
functional organisation (the state) according to Hessen.
The difference in the grounding of the general will leads
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PA3HbIM KOHUENMAM COYuaibHoeo eOunenus: 1) cobop-
Hocmu 6 yuenuu IypBuua; 2) corudaprocmu 6 yuenuu
Teccena. Awnaaus cnopa 08yx mvicaumeneil nosbossem
obpamums BHUMAHUE He MOAbKO HA pasiuvus 6 mpak-
moBie cOUUANbHO20 eOUHEHUS, HO U HA NPUHYUNUANLHBLE
npobaemvl 6 KoHUenyuax coyuaIbHo20 npasa.

KaroueBvie caoba: coyuarvroe npabo, obujecmbo,
uHoubu0, 2ocyoapcmbo, coaudapHoCy, cODOPHOCHTb, He-
oxanmuancmoo

IToctaHOBKa 1Tp006sIeMBbI

HauaJio 1iponioro croseTnss — 3TO BpeMsl «Co-
LIMOJIOTM3alY» IIpaBa KaK OObeKTa wmccirenoBa-
HsL. B Oy pHO pasBuBaloIericst COLVOIIOr ML IIpaBa
deHOMeH ITpaBa paccMaTpuBaeTcsd He KakK crcTeMa
opUITMaITBHBIX VIMIIEPATMBHBIX ITOCTAHOBJIEHWT,
HO KaK pe3yJIbTaT B3aVIMOIeVICTBIS VIHIVIByalb-
HBIX ¥ KOJUIEKTVIBHBIX JIMYHOCTEN B OOIlecTse’.

2 B nepsrle pecatwierrist XX B. OCHOBHAsS Mies COLVIO-
Jiorum Iipasa ObUIa copmmpoBaHa B Tpymax O. Dpiixa.
CorstacHO ev1, IIPaBo IIPOVICXOINT M3 COLMAJIBHBIX OTHO-
LIIEHNVI, KOTOpble CKJIAIbIBAIOTCS B OOIECTBEHHBIX CO-
103ax (Dpymx, 2011, c. 94). Becombiir BKIan B pas3BuUTHe
cormosiornn mpasa BHeciu JI. [Trorm, D. [TopkrenM u
M. BeGep. [Iroru nosarasi, 4To IpaBo o0pasyeTcs B Ipo-
11ecce COIMaJIbHBIX B3aMMOJIEVICTBU, a He TI0 BOJIV TO-
cymapsi; 3TO MHeHMe OH WUIICTPUpPYeT IIPUMEpPOM W3
COLMAJIBHBIX NPAKTMK 3CKMMOCOB, KOTOpble, He 00Ia-
Jasi TOCYIapCTBOM, CO3AIOT COLVaJIbHble perjlaMeH-
Talyy IS OopraHM3anmuy copMecTHOU Xu3HM (Duguit,
1921, p. 21). D. [JropKrevM camTasl, 9TO COIUAAPHOCTh —
3TO COLMaIBHBIN (PAKT, a IIPABO «BOCIIPOM3BOANT OCHOB-
Hble opmbl conmpapHocTr» ([TropkrenM, 1996, c. 75),
VI TIO3TOMY VICCIIEZIOBAHMeE COIMIAAPHOCTY CBSI3aHO C VIC-
CJlemoBaHMeM IIpaBa. PasHble BUIBI cOTMIapHOCTI (MeXa-
HM4ecKasi, opraHM4ecKasi, JOroBOpHas) IO pa3yMeBaroT
pasHble coOLMaIbHO-TIpaBoBble TTocencTsms. CM.: «[leit-
CTBUTEJIbHO, Tellepb HEBO3MOXKHO OCIIap¥BaTh TOTO, UTO
IIPaBO ¥ HPAaBCTBEHHOCTh M3MEHSIOTCSI HE TOJIBKO OT OI-
HOTO COIVaJIbHOTO THIIA K APyTrOMY, HO ¥ IS OJHOTO U
TOTO JXe THUIIa IIPV M3MeHEeHUV YCIOBUI KOJUIEKTMBHO-
ro cymecrsoBaHus» (dropkreviv, 1995, c. 90). M. BeGep,
B CBOIO OdYepenp, IIperylaraeT MHTEPIPETNPOBATh IIPaBO
B IpobreMHOM moiIe coumosoryi. ColnaapbHOe OTHO-
IIIeHNe, coryiacHo Bebepy, — 3To moBelieHMe HeCKOIBKIX
JIOfIeVT, KOTOpOe TI0 CMBICITY B3aVIMHO OPMEHTVPOBAHO U
B3aMMHO HacTpoeHo (Bebep, 2017, c. 362 —363). Counais-
Hble JeVICTBI, oOpasyollne CollMajIbHOe OTHOIIeHMe,
MOTYT OBITh OpVMEHTHpPOBaHbI Ha Iopsnok (Bebep, 2017,
c. 371). IIpaBo Xe, ¢ COLVIOTIOITYECKOVI TOUKM 3PEeHMs, —
3T0 popMa IOPpsifiKa, a TaKXKe YCJIOBUe peayn3allii Co-

M. Yu. Zagirnyak

to a difference in the concepts of social unity: 1) sobor-
nost according to Gurvitch and 2) solidarity according
to Hessen. Analysis of the dispute between Gurvitch
and Hessen brings out not only the differences in the
interpretation of social unity but also the fundamental
problems with the conceptions of social law.

Keywords: social law, society, individual, state,
solidarity, sobornost, Neo-Kantianism

Problem Statement

The beginning of the last century saw law as
a research object of sociology. The burgeoning
sociology of law conceives of the phenomenon
of law not as a system of official imperative
rulings but as a result of the interaction of in-
dividual and collective persons in society.?
Thus, the sociology of law focused on the de-

2 In the early decades of the twentieth century the
main idea of the sociology of law was formulated in the
works of Eugen Ehrlich. He held that law derives from
social relations that take shape within social alliances
(cf. Ehrlich, 2017, p. 36-37). A tangible contribution to
the development of the sociology of law was made by
Léon Duguit, Emile Durkheim and Max Weber. Duguit
(cf. 1921, p. 21) thought that the right is formed through
social interaction, not by the will of the sovereign; this
opinion is illustrated by the example of Eskimo social
practices which, without the state, create social regula-
tions for living together. Durkheim (2013, p. 54) believed
that solidarity is a social fact and “law reproduces the
main forms of social solidarity,” which is why the study
of solidarity is connected with the study of law. Differ-
ent types of solidarity (mechanical, organic, contractu-
al) have different socio-legal consequences. Cf. “Indeed
today we can no longer dispute the fact that not only do
law and morality vary from one social type to another,
but they even change within the same type if the condi-
tions of collective existence are modified” (Durkheim,
1982, p. 101). Weber, for his part, proposed to interpret
law in the problem field of sociology. Social relation-
ship, according to Weber, is the behaviour of several
people whose meaning is mutually oriented and mutu-
ally tuned (cf. Weber, 2019, p. 103). Social actions which
form a social relationship may be oriented towards or-
der (cf. ibid., p. 109). Law, from the sociological point of
view, is a form of order and a condition for social action
and a guide for the individuals” social interactions, i.e. a
communicative social instrument with an option of co-
ercion into order (cf. ibid., p. 112).
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TaxviM 06pa3zoM, cormoriors Ipasa aKIeHTPOBa-
Jla BHMMaHVe Ha IPOVCXOXKIEHUM 3TOro ABJIeH
V3 COLMaIbHBIX ITPAaKTUK: COIVaJIbHBIe B3aVIMO-
JeVICTBIA yoKe coflepyKaT OorpaHUYeH s, KOTOpble U
ABJIAIOTCS ITposiBieHVeM IpaBa. [losaTomy sroboe
COolMaJIbHOe B3aVIMOJEVICTB/E ITOPOXIIaeT IIpaBo-
BYIO CUTYyaIIVIO. DTOT IIOXO[, K IIOHVMaHWMIO IIpa-
Ba IIO3BOJIVUI TIOIBEPIHYTh COMHEHWIO BaKHeV-
IV OPUHIIITI TOCYAapCTBEeHHOV IIIKOJIBI IIpaBa,
COIVIACHO KOTOPOMY TOJIBKO TOCYHAapCTBO POpMMU-
pyeT mnpaso. Kpome Toro, IomnsITKM cBg3aTh IIpa-
BO ¢ popMMpOBaHMeM ¥ pa3sBUTVEM MHCTUTYTOB,
OOITHOCTEeV 1 IPYTUX IIPOABIIeHNI KOJIJIEKTMBHO-
ro B O0IlecTBe IIPMBeIIN K IIPOTVBOIOCTAaBIIEHIIIO
COLIMAJIGHOrO IIpaBa IIpaBy VHIVBUIYaTbHOMY,
IIOCKOJIBKY B IIe€PBOM OT/E/IBbHBIV YeJIOBeK M3ydJa-
eTcs B KOHTEeKCTe pa3BUTH COLMaIbHbBIX THCTUTY-
ToB. Kak cripasenymiso sameTi1 XK. Jle Todd, aTo
«CYIMBOJIM3VPOBAJIO J1IJIs BCeX KOHel 3II0XV TereMo-
Hym HAVBUAYyasMa» (Jle Todd, 2013, c. 98).

PaspuTye yueHMI O cOIMaJIBHOM IIpaBe IpuBe-
JIO K TIOSIBJIEHVIO HOBOVI TPaKTOBKM COIMaJIbHBIX
B3amMomercTsui. CoriracHO 3TOM TPaKTOBKe, CO-
IMaJIbHble OpraHM3alyy cjleflyeT paccMaTpuBaTh
B KauecTBe y4aCTHVKOB hOpMMUpPOBaHs ITPaBOIIOo-
psAnKa. [J1aBHBIVI IPUHITNII 3TOTO HaIlpaBJIeHNs B
VI3yUYeHUM IIpaBa COCTOUT B IIPM3HAHUW TOTO, YTO
IIpaBOBble IIpeIIICaHNsl HeoOXOIVMO ITPOVCXO-
IAT U3 COLMaIbHBIX B3aIMOIEVICTBU. YpaBHMBa-
HMe POJIV IIPaBOBOIO OIbITa VI POJIV COLMAIbHO-
rO OIbITa B IIPOVCXOXIIEHWUM IIpaBa 0OOCHOBaJIO
IOpUIVYeCKUN TUIIOpajIi3M — YCTAHOBKY Ha To,
4uTO IIpaBo POpMUpPYyeTCcsi B OOIIecTBe He TOJIBKO
rOCYJIapCTBOM.

B 1920—1930-x rr. ropmanyeckuit IUIIOpaIn3M
nocyxwi ocHoont gy yuenum C.VI Teccena
(1887—1950) u I'[1. I'ypsuua (1894—1965) o coru-
ajIbHOM ITpaBe. Kaxk1ibIvt n3 aTmx IByXx dpnmiocodos
CTaJl 3aMeTHBIM sBJIEHVEeM B Hay4YHOM MWpe pyc-

LVJIBHOTO [IEVICTBUSL U OPVEHTUP YIS COLMAaIbHBIX
B3aVMMOIEVICTBUV MHIMBUIOB, TO €CTb KOMMYHMKATWB-
HBIVI COLVIAJIbHBIVI MHCTPYMEHT, KOTOPBIN o0OJs1aaer ori-
LyeVt IpUHYXIeHNs K IopsaKy (Bebep, 2017, c. 375).
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rivation of law from social practices: social in-
teractions already contain constraints that are
the manifestation of law. Therefore any social
interaction gives rise to a legal situation. This
approach to interpreting law called into ques-
tion the key principle of the state school of law
whereby only the state forms law. Further-
more, attempts to link law with the formation
and development of institutions, communities
and other manifestations of the collective in so-
ciety led to the juxtaposition of social law and
individual law because social law studies the
individual human being in the context of the
development of social institutions. As Jacques
Le Goff (2013, p. 98) rightly noted, this “sym-
bolised for all the end of the era of the hegemo-
ny of individualism.”

The development of the doctrines on social
law produced a new interpretation of social
interactions. According to this interpretation,
social organisations should be viewed as par-
ticipants in the formation of law and order. The
key principle of this trend in the study of law is
that legal prescriptions must arise from social
interactions. The equating of the role of legal
practice and the role of social experience pro-
vided grounds for legal pluralism, the recogni-
tion that the state is not the only shaper of law
in society.

In the 1920s and 1930s legal pluralism
provided the basis for the works of Sergey
I. Hessen (1887-1950) and Georges D. Gurvitch
(1894-1965) on social law. Both philosophers
were prominent in the scientific community of
the ‘Russian abroad’,’ keeping an eye on each

* Gurvitch's conception of social law drew comments
from Boris Vysheslvatsev (1934), Fyodor Stepun (1935,
p. 366), Vladimir Voitinsky (1935, p. 378) and Mark
Vishnyak (1936, p. 350). In his post-war memoir Vishn-
yak (1957, p. 106) dealt with the same aspect of Hessen's
work. Petr Bitcilli made a comparative analysis of Hes-
sen’s conception of ‘rule-of-law socialism” and Semyon
Frank’s social philosophy (Bitcilli, 1927, p. 553) and in a
separate review analysed Gurvitch’s conception of so-
cial law (Bitcilli, 1935). Nikolay Lossky (1935, p. 59) also
paid attention to the original treatment of law in the
philosophical concepts of Hessen and Gurvitch.



CKOTO 3apyOexbsi’, OHU JlepyKasiu B IIoJle 3peHws
PpabOTEI APYT JIpyTa 1 IOJIeMIUYecK BCTPeTIINCh
Ha cTpaHMIIax XypHasia «CoBpeMeHHbIe 3aIIVICKID»,
r7ie oy OIKoBaIvl KPUTUKO-aHAIUTIYeCKe CTa-
TBM O MOJIeJIIX BOIUIOIIEHNs COIMaIbHOIO ITpaBa.
I'ypeua mperncrasml craThio «COOCTBEHHOCTH U
cormanmsM (ITo moBomy cormammcTyeckom KOH-
crpykuym C.V. Teccena)» (I'ypsua, 1929), nocss-
IIIeHHYI0 KPUTVKe MOJIeIN ITPaBOBOIO COIMAsIN3-
Ma Teccena®. TecceH B cTaThe «/Ifes colMaIbHOTO
rpasa» (I'eccen, 1932) oTBeTyT Ha 3aMedaHMS KOJI-
JIETT1 1, B CBOIO Ovepeib, 00paTiI BHMaHVe Ha ero
OIIMOKY B IOHVIMaHMM COLIVIAJIBHOIO pa3BUTMSIL.
ITonemmyeckme craren ITeccena u I'ypBrua —
3TO CTaTbU-MaHM@PECTBI O COIMAIBHOM IIpaBe.
AHanu3 3TOro criopa IHO3BOJISIET aKTyaIu3Mpo-
BaThb BaXHeVIIIe IpPo0JIeMbl TeOpUM COLaIb-
HOTO IIpaBa, ¥ B YaCTHOCTU Hpo0sieMy PyHKIIN-
OHMpOBaHMs 1 passuTHs coinyMa. Kak samedaer
A. Baymmixnii, mbicim T'eccena n I'ypsuda passu-
BaJIVICh CXOXKMM oOpa3oM (Barmrikuivg, 2012, c. 525).
B cBomx yueHmsax duiocodsl mpesioKmIv Moje-
IV Pa3BUTHS 0OIIlecTBa, B KOTOPBIX BCe COITMaIb-
Hble VHCTUTYTHI ¥ OOIIIHOCTY Y4YacTBYIOT B ¢op-
MM pPOBaHMY IIpaBa, IIpefjIarasi COOCTBeHHBIe IIpa-
sortopsimkm (I'ypsuy, 1929, c. 508; Teccen, 1932,
c. 429). I'eccen (T'eccen, 1932, c. 429—430) u I'ypsuu
(T'ypsuy, 1929, c. 515) corytacHbI B TOM, YTO TOCY-
JIapCTBO yTpadBaeT MOHOIIOJIMIO Ha IIPaBOTBOP-

* O KOHIIeNIWUM COIMaIbHOTO IIpaBa ['ypBrua mmicanm
b.I1. Bemmreciasiies (Beimecstasies, 1934), @.A. CrenyH
(Crenyn, 1935, c. 366), B.C. Bonrrmackmm (Bomrrmeckui,
1935, c. 378) n M.B. Bumnsax (Bumasxk, 1936, c. 350). B
IIOCJIEBOEHHOVI KHUI'e BOCIIOMMHAHWUV BuImHsK yremi
BHVIMaHVe 3TOMY JKe aclleKTy HaydHoU paboTsl y I'ecce-
Ha (Bummsx, 1957, c. 106). [1.M. bumwum mpemioxmt
CPaBHUTEIPHBIV aHa/IN3 KOHIIEIIINY IIPaBOBOTO COIIVa-
mm3Ma leccera 1 conmaneroN prtocodpum C.J1. @parka
(bumwom, 1927, c. 553) m B oTHEIIBHOM pereHsun IIpo-
aHIM3MPOBAI ydeHne ['ypBuda O COLMAIBPHOM IIpaBe
(Brrmvomn, 1935). H.O. JTocckmit Takke oOpaTiil BHUMA-
Hye Ha crielinUIHYyI0 TPaKTOBKY ITpaBa B (Pr10coCKimx
koHuermsx ['eccena n I'ypsuua (Jlocckmri, 1935, c. 59).

* Ve B cratbe 1928 1. «CormmansmM m coOOCTBEHHOCTh»
T'ypsua orMmeuaeT mccrenosanme I'ecceHOM B IIMKIIe CTa-
TeV TpaKTOBKM IIpaBa B ruibrensMe ([ypsuy, 1928, c. 372)
¥ 3asBJIgeT O IUIaHax HalicaTh B JAJILHEVIIIIEM OTHesIb-
HYIO CTaThIO, [IOCBSIIEHHYIO KPUTMKE KOHLIEIIIVN IIPaBo-
Boro corpamsMa I'eccena (I'ypsuy, 1928, c. 382).
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other’s work and, on one occasion, engaging in
polemics in the pages of the journal “Sovremen-
niye zapiski” (“Contemporary Notes”) in which
they published their critical-analytical articles
on the models of implementation of social law.
Gurvitch presented the article “Property and
Socialism (on S.I. Hessen’s Socialist Construc-
tion)” (1929), criticising Hessen’s model of legal
socialism.* Hessen responded to his colleague’s
critical remarks with an article “The Idea of So-
cial Law” (1932), pointing out his mistakes in
the interpretation of social development.

The polemical articles of Hessen and
Gurvitch are manifestoes on social law. An
analysis of this dispute brings out the key
problems of the theory of social law, notably
the problem of the functioning and develop-
ment of society. Andrzej Walicki (1989, p. 437)
notes “the trains of thought” of Hessen and
Gurvitch “at that time ran in close parallel.”
The two philosophers offered models of socie-
ty’s development in which all the social insti-
tutions and communities are involved in the
shaping of law offering their own law orders
(Gurvitch, 1929, p. 508; Hessen 1932, p. 429).
Hessen (1932, pp. 429-430) and Gurvitch (1929,
p. 515) agree that the state is losing its monop-
oly of law-making. But the interpretation of the
new role of the state becomes a stumbling block
for the philosophers. So, in the first part of my
article I analyse the differences in their inter-
pretations of the functionality of the state and
note the specificities of their concepts of societal
development.

To explain how law is formed in the context
of legal pluralism it is necessary to build a new
model of social interactions — a complicated
structure of law orders that includes man as a

* Already in his article “Socialism and Property”
Gurvitch (1928, p. 372) notes Hessen’s research on the
treatment of law in Guild Socialism published in a se-
ries of articles and announces plans for a separate article
devoted to the critique of Hessen’s legal socialism con-
cept (ibid., p. 382).
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uvecTBo. Ho TpakToBKa HOBOVI pOJIM roCydapcTBa
CTaHOBUTCS JIsi PrIocodoB KaMHeM ITpeTKHO-
BeHus. [loaToMy B IlepBOVI YacTy CTaThbu 4 IIPOBO-
XKy aHaJIN3 pas3INndni B X TPaKTOBKaxX PyHKIIU-
OHAJILHOCTV TOCYJIapCTBa ¥ BBISBIISIO OCOOEHHO-
CTV VIX KOHLEIILIWII Pa3sBUTWS COLMyMa.

1151 06 bsicHeHMs TOro, KakK popMMpyeTcs Ipa-
BO B KOHIEMNIMM IOPMINYECKOro IIopainsMa,
HY>KHO BBICTPOMTb HOBYIO MOJIeJIb COLMaIbHbIX
B3aVIMOJIEVICTBUVI — CJIOKHYIO CTPYKTYpPY IIpaBo-
MOPSAZIKOB, B KOTOPYIO BKJIIOYeH YeJIoBeK Kak CO-
LVaJIbHBIN CyOBeKT. BosHMKaeT mpoOrema Iie-
JIOCTHOCTW COIIMyMa: IIoYeMy OH He paclia/jaeTcs
Ha MHOXXeCTBO COITMaIbHBIX aBTOHOMHBIX 00pas3o-
BaHWV, KaK/I0e 13 KOTOPBIX ITpejjlaraeT NHIVBY-
JlaM COOCTBEHHBIVI IIPABOIOPSIOK B KadecTBe pe-
IJIaMeHTa COIMaJIbHBIX B3aIMOIeVICTBIVL?

B criope o cotmansHOM I1paBe prstocodsl 000-
CHOBBIBAIOT OOIIIYIO BOJIIO KaK KOHIIeNT, Oaroia-
PsL KOTOPOMY e[IMHCTBO OOIIIeCTBa COXpaHseTCs B
YCJIOBUSIX FOpUIIMYecKoro Iunopamsma. OOmiast
BOJISL — 3TO MHCTPYMEHT MHTerpaliy MHOXeCTBa
IIPaBOIOPSIKOB B €IMIHOe COLVaJIbHOe ITPOCTpaH-
cTBO. P1I10CcOdBI CBA3BIBAIOT OOIIIYIO BOJIIO C IIPO-
11eCCOM COLMAJILHOTO efyHenys. I IpennpuHaThI
BO BTOPOV YacTW CTaTbl aHaIM3 KOHILIENIUM 00-
ment Bonu B ydyeHusx leccena u I'ypsuua 1mmo3so-
JIAT MOHSITH, KaK/M 00pa3oM OHM 0OOCHOBBIBAIOT
coIaIbHOe eMHCTBO.

IlosryyeHHbIe pesysIbTaThl JalOT BO3MOXKHOCTB
B TpeThel YacTy CTaThbyl IIpOaHaIM3MpoBaTh, Kak
B yueHmnsax leccena n I'ypsuya mpescrasiieH cam
IpoIlecc colyaibHoro eguHenus. Criop B XypHa-
sie «CoBpeMeHHBIe 3alllCK/» BCKpBbIBaeT Cepbes-
Hble pacxoxaeHms puaocopos B TpaKTOBKe ajl-
TOPUTMOB COIIMaJIbHOrO efauHenus. Ieccen n I'yp-
B4 0003HaYaIOT MOJIe/ IV COIMAaIbHOIO e/IVIHeHs
KaK coAU0ApHOCIb VI CODOPHOCHI COOTBETCTBEHHO.
PaccmarpuBast coryasibHbIe B3aVIMOIEVICTBUS Kak
VICTOYHVK IIpaBa, OHU aKTyaJIM3UpYIOT comaap-
HOCTb 11 COOOPHOCTE KaK ITpaBoBble MOHATHA. OT-
BeT Ha BOITPOC, KaKMM 00pa3oM OHM TPaKTYyIOTCs
B VIX YUeHMsIX, PaKTUUeCcKV 3KBUBaJIeHTeH OTBeTy
Ha BOITPOC O TOM, KaKye BO3MOXXHOCTU I pop-
MVPOBaHMs COLVAJIBHOTO €AVMHCTBA IIpe/jlaraT
3TN PVYIIOCODBI.
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social subject. Thus the problem of the integri-
ty of society arises: why does it not fall into a
multitude of autonomous social entities, each
offering individuals their own legal order as a
regulation for social interactions?

In their argument about social law the phi-
losophers expound the concept of “the general
will”, owing to which society preserves its uni-
ty in the context of legal pluralism. The general
will is an instrument of intergration of a range
of legal orders in a common social space. The
philosophers associate the general will with
the process of social unification. The analysis of
the concept of the general will by Hessen and
Gurvitch, undertaken in the second part of the
article, shows how they ground social unity.

The results obtained make it possible, in the
third part of the article, to analyse how the pro-
cess of social unity is presented in the concep-
tions of Hessen and Gurvitch. The argument in
the journal “Sovremenniye zapiski” reveals seri-
ous differences between the ways in which the
two philosophers envision the algorithms of so-
cial unity. Hessen and Gurvitch refer to the so-
cial unity models respectively as solidarity and
sobornost. Considering social interactions to be
the source of law they treat solidarity and sobor-
nost as legal concepts. The answer to the ques-
tion, how do the two philosophers understand
solidarity and sobornost, amounts to answering
the question, what opportunities for building
social unity do they envisage.

1. Social Law in the Conceptions
of Gurvitch and Hessen

For Hessen and Gurvitch unimpeded exer-
cise of free will is the key precondition for the
development of culture. However, the absence
of obstacles does not imply arbitrariness: both
Hessen and Gurvitch interpreted freedom as
an opposite of nature, as behaviour that ought



1. CoumasipHOe mpaBo
B yueHusx I'ypsuua mn I'eccena

Hns Teccena m I'ypsuua OecriperaTcTBeHHas
peay3arniysi CBOOOIBI BOJIVL — OIpefIesIstoIiee yc-
JIoBMe pasBUTHs Kyiabsrypel. Ho oTcyTcTsue mipe-
IISITCTBUVI He O3HadaeT JIOMNyIleHMe IIpou3Boia: 1
T'eccen, u I'ypBira 000ocHOBBIBaIV CBOOOITY B IIPOTH-
BOIIOJIOKHOCTD ITpUpOfie Kak JI0JDKHOe IoBeleHve
B IIPOTMBOIIOJIIOKHOCTh HasuHoMYy’. Crreftysi 1071-
Ty, K&XIBIV UeJIoBeK CTAaHOBUTCS CBOOOIHBIM COY-
YaCTHVMKOM TBOPYeCTBa KyJIBTYPHOTO COflepyKaHMsL.
BsammMorericTBrie MHOXeCTBA JIIOIEV, BXOOMIIINX B
COLIYM ¥ AEVICTBYIOIIVX COITIaCHO IIOJITY, BBICTY-
T1aeT, TaKMM 00pa30oM, IJIaBHBIM (PaKTOPOM pa3Bui-
TUS KyJIBTypbl, KoTopy!o leccen n I'ypsud TpakTy-
IOT KaK IIPOIyKT aKTMBHOCTM obmrecTBa’. IlosTo-
My HaJlaXXMBaHME B3aVIMOOEVICTBUIL B COLIIYME W
rofijiep>kaHyie COIMaIbHOTO MOpsiKa — 3TO BaXk-
HeVIIIIVie YCJIOBYS COLVIOKYJIBTY PHOTO pa3BUTHL.

® T'ypsuauT'ecceH popMmpoBav CBOV COLMAITBHO-PWIIO-
codpckmie yOeXIeHs B pycile HEOKaHTMAHCKOV TPAKTOBKM
oOmecTBa B paMKax wIocodun KyJIbTypsl, IIpeacTaB-
JISTIOIIeT cobOVl pasBUTHe aHTUHATYpPaJIMCTIYECKON VIC-
ceroBaTesibckort Irporpammsl V. Kanra. Cm.: (Gurvitch,
1937, p. 87 —88; I'eccen, 1999a, c. 51). CorytacHO 3TOVI TOY-
Ke 3peHNs], eCTeCTBEHHOe IIPOTMBOIIOCTABIISIETCS HPaB-
CTBEHHOMY, IIPMPOIHBIVI IeETEPMIHI3M — CBOOOIIEe JoJIra.
DTHKa [10JIra 3aK/1a/ibiBaeT PyHAaMeHT 115 alloJIOT My CBO-
Gor1bI UesioBeKa, IMOHMMaeMOV KaK KOHCTUTYpOBaHMe CO-
IVaJIbHOTO OBITVISI Ha HpaBCTBEHHBIX IIpmHOyIax. CM. 00
atoMm: (3utebep, 2016, c. 36 —37; Zilber, 2016, p. 82—83).
Kaxapiin yestoBek, ciIefyIoninil JOJIry, aKTyaIn3upyeTcs
KaK COLVAJIbHBIV CyOBeKT B ero (PyHKINMI paBHOIIPaBHO-
ro coyd4acTHMKa KOHCTpympoBaHWs KyibTypbl. Citemyer
3aMeTUTh, YTO HeMeIIKMI yueHuK Bunnensoanma 2. JTack,
pasBuBas akCUOJIOIVIO 0aeHCKOro HeOKaHTMAaHCTBa, I10-
Jlarajl, 4To >XM3Hb ueJloBeKa OOpeTaeT CMBICII, TOJIBKO
€C/IM OCMBICJIVBAEeTCsl KaK IIPOIecC OCYIeCTBIIeHMs 11eH-
HOCTeVI B VICTOPMYECKOV IeVICTBUTEIIBHOCTY, B KYJIBType
(Lask, 2003, S. 36 —37). J1.IO. KopHwiaes 3ameuaer, 4To B
pycckon mIocod KOV MBICTIM peleliins HeoKaHTHaH-
CKVIX VeVl BKIIoYaIa B ce0sl B TOM 4ycyle VI KPUTHKY ViIeit
2. JTacka (cm.: Kopawitaes, 2019).

¢ Koppensims KyJIbTypHOTO U COIMAIBHOTO Pa3sBUTMS,
Koropyto npennprHsum 'eccer 11 ['ypsud, mepeHsiTa MMm
13 HEOKaHTMAHCKOV Teopwun KyJIbTYpbl Bunpensbanma
u Puxkepra (cm.: Bunpensbanp, 2007, c. 283; Puxkepr,
1998, c. 99). DTa 0cOOEHHOCTD [1aeT MHE BO3MOXKHOCTb B
JanbpHeyeM IIpu aHaamse yuenuii ['eccena u I'ypsiua
VICTIOJIb30BaTh IIOHSITHE COLMOKYJIBTYPHOIO Pa3sBUTHL.
ITonpoOHee o mpuHIMIIAX 00OCHOBaHMS COLlMyMa B He-
OKaHTMaHCKOM (PIIOocodPum PyccKOro 3apyOexps CM:
(Dmitrieva, 2016, p. 385, 387 —389).
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to be in contrast to what it is.” Answering the
call of duty every person becomes a free par-
ticipant in creating cultural content. Thus, the
interaction of a multitude of people constitut-
ing society and acting in accordance with duty
becomes the key factor in the development of
culture which Hessen and Gurvitch see as the
product of society’s activity.® Establishing inter-
action in society and maintaining social order
are thus major conditions of socio-cultural de-
velopment.

Hessen and Gurvitch base their conceptions
of socio-cultural development on the axiologi-
cal concept of justice. For both of them justice is
the implementation of the extra-historical idea
of justice in historical conditions (Gurvitch,
1932, p. 96; Hessen, 1915, p. 194) embodied
in the criteria of social order. The interpreta-

> Gurvitch and Hessen framed their social and philo-
sophical convictions within the mainstream of Neo-Kan-
tian interpretation of society in the framework of the
philosophy of culture, which represents the develop-
ment of Kant’s anti-naturalist research programme (cf.
Gurvitch, 1937, pp. 87-88; Hessen, 1912, p. 99). This
view opposes the natural to the moral and natural de-
terminism to freedom of duty. The ethics of duty lays
the foundation for the apology for human freedom un-
derstood as arrangement of social being based on moral
principles (cf. Zilber, 2016a, pp. 82-83; 2016b, pp. 36-
37). Every person obeying duty is actualised as a so-
cial subject in his/her function of an equal participant
in constructing culture. It has to be noted that Emil Lask
(1923, pp. 36-37), a German pupil of Wilhelm Windel-
band, developing the axiology of Baden Neo-Kantian-
ism, believed that human life acquires meaning only if it
is understood as the process of materialisation of values
in historical reality, in culture. Leonid Kornilayev notes
that in Russian philosophical thought the reception of
Neo-Kantian ideas included, among other things, cri-
tique of E. Lask’s ideas (cf. Kornilayev, 2019).

¢ The correlation of cultural and social development
undertaken by Hessen and Gurvitch is a borrowing
from the Neo-Kantian theory of culture of Wilhelm
Windelband (1907, p. 396) and Heinrich Rickert (1926,
pp- 95-96). This feature enables me to use the concept
of socio-cultural development when analysing the doc-
trines of Hessen and Gurvitch. For more detail on the
principles of the grounding of society in the Neo-Kan-
tian philosophy of the ‘Russian abroad’ see Dmitrieva
(2016, p. 385, 387-389).
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B ocHOBY cBOVMX y4eHUVI O COIVIOKYJIBTYpPHOM
passutiu Ieccen n I'ypBud KJIagyT akcmoIorde-
CKO€ ITOHSITHE CIIPaBeIBOCTYL. B ioHviMaHm 060-
VIX CIIpaBeJIMBOCTb — 3TO peasv3aliis B MICTOPU-
UeCKMX YCIJIOBVAX BHEVICTOPVIYECKOV! MIeu CIIpaBe]l-
mmsoctu (I'ypsrry, 2004, c. 127; Teccen, 2010, c. 474),
KOTOpasl BOIUIOIIAETCS B KPUTEPVSIX COIMATTBHOTO
ropsizika. TpakToBKa CIIpaBeyIBOCTY 3apMKCHUPO-
BaHa B 3aKOHe, ITpelHa3HaueHHOM /1151 TOTO, YTOOBI
KasK/IBIV uesioBek 1) coBepiiiasr cBOOOIHBIE IIOCTYTI-
K1 11 2) 3HaJI IIpaBiIa B3aVIMOIEVICTBIAS C IPyTMU
JIIOIBMU ¥, CJIEJIOBATEeIIbHO, MOT MAEHTUUIIPO-
BaTh Ce0sI TI0 OTHOIIEHMIO K PA3/IMYHBIM COITVaIb-
HBIM OOIITHOCTSIM ¥ MHCTUTYTaM.

ITperieneHT COMATHEHOTO B3aIMOIEVICTBIS CaM
1o cebe BO3MOXKEH TOJIBKO IIOTOMY, UTO IIPEeIIo-
JlaraeT periaMeHTaIuio. B cooTBeTcTBUM C Comu-
OJIOTMUeCKMM pacIIVipeHVeM Weu IIpaBa periia-
MeHT COIIMaJIbHOTO B3aMIMOEVICTBUS yKe B CUIIY
cennduKky cBoero (yHKIIVOHMPOBAaHMS IIOIY-
4aeT cTaTyc IipaBosoro. Ha ocHoBaHMM Taxkom Kop-
PEKTMPOBKM ITpaBorioHMaHus Teccen n I'ypsua
IPVIXOOSAT K BBIBOY, UTO IIpaBOBbIe perlaMeHTa-
LIVIVI MOTYT CO3aBaThCsl JIFOOBIMY COIIVATBHBIMIL
VIHCTUTYTaMM ¥ cOOOIIecTBamMy, a TroCyIapCcTBo,
COOTBETCTBEHHO, JIVIIIAeTCS MOHOIOIMY Ha IIpa-
BoTBOpuecTBO (I'eccen, 19996, c. 378; I'ypsuy, 1925,
c. 516—517). Ho kak B TakoM ciIy4yae OOBSCHUTH
TOT (PaKT, UTO MHOXKECTBO IIPaBOIOPSIKOB COCY-
IIIeCTBYIOT B YCJIOBMSIX OTHOTO ODIIIeCTBa, a He Co3-
Jal0T MHOXKeCTBO He COOTHOCUMBIX APYT € APYTOM
COIIVAJIBHBIX 00pa3oBaHMIT?

T'eccen n I'ypBuy [1j1s1 periieHMs 3TOro BoIrpoca
IIPVIMEHSIOT KOHIIeNT o0riert Boym. OOImast Boyis
KaK MHCTPYMEHT COLIMaJIbHOTO eIVHEeHVs CBSA3bI-
BaeT CBOOOMY MHIMBUIIA C pa3BUTIEM KYJIBTYPBL.
B ocHOBe criopa ¢r110c0OB JIEXUT pasHOe TIOHV-
MaHUe TOro, Kak popMupyeTcsi ob1Ias BosIsl.

2. Ob6mmas Bosis B yuenun I'ypsuya
0 coIMaJIbHOM MpaBe

CiiemyeT 3aMeTUTh, YTO MOHSTHE OOIIet BOIN
I'ypBrd Mcronb3yeT CMHOHMMWYHO HOHSATUIO 00-
mero nHTepeca (I'ypsuu, 2004, c. 78). On npen-
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tion of justice is enshrined in law which com-
mands that every person 1) performs free acts
and 2) knows the rules of interaction with oth-
er people and, consequently, can identify him/
herself with regard to various social communi-
ties and institutions.

The precedent of social interaction per se is
only possible because it presupposes regula-
tion. In accordance with the sociological ex-
tension of the idea of law, regulation of social
integration acquires legal status if only due
to the specific way in which it functions. Pro-
ceeding from this adjustment of the concept
of law, Hessen and Gurvitch come to the con-
clusion that legal regulations may be created
by any social institutions and communities
while the state, accordingly, is stripped of its
law-making monopoly (Hessen, 1999, p. 378;
Gurvitch, 1925, pp. 516-517). If so, how does
one account for the fact that many law orders
coexist within one and the same society in-
stead of creating a multitude of unrelated so-
cial entities?

To answer this question Hessen and Gur-
vitch use the concept of the “general will”. The
general will as an instrument of social unity
links individual freedom with the development
of culture. The disagreement between the two
philosophers stems from their differing views
on how the general will is formed.

2. The General Will in Gurvitch’s
Conception of Social Law

It should be noted that Gurvitch (1932, p. 41)
uses the concept of the general will as a syno-
nym of the concept of general interest. He pro-
poses a revision of the process of formation of
the general will/interest because the algorithm
proposed by Jean-Jacques Rousseau does not
correspond to the principles of social law. In
Gurvitch’s opinion, Rousseau proposes build-
ing a common social legal order through “a



JlaraeT IepecMOTpeTh IIporecc (POpMUpPOBaHMS
ob11iert Boji / MHTepeca B CBs3V C TeM, 4TO OI-
cannabin JK.-XK. Pycco ajiropuTM He cOOTBETCTBY-
eT IIPVHIIUIIAM COlMaIbHOro Ipasa. [lo MHeHMIO
I'ypsraa, Pycco mipenyiaraeT mocTpouUThb eIVHBIN
COIIMaJIBHBIVI ITPABOIOPAJIOK C IIOMOIIBIO «@IVHOV
VI BCEMOTYIIeVl OpraHm3amum» (T.e. TOCydapcTBa),
KOTOpasi IIPEJICTABIISET M OCYILIEeCTBIISeT «00UHA-
Ko0Bbiil It Bcex» ooy nHTepec (I'ypsrrg, 2004,
c. 77). Ho cdopmynmposanHbIt Pycco anropmurm
BBIIBJIEHNs OOIIIeVT BOJIV COIEPXKUT M3bsH: B HEM
He IPVWHMMAIOTCA BO BHMMaHMe OCOOEHHOCTM
KaXkIIOr0 MHAMBUIA, KOTOpPBbIe COCTaBJIAIOT JINY-
HOCTb; IHAVIBUJL, pacCMaTpuBaeTcsl KaK yCpe[IHeH-
HBIVI TIpeJICTaBuTelIb OOIeCTBa, ¥ Ha OCHOBAaHUM
BBIBOJIOB 00 MHTepecax 3TOV abCTPaKTHOV JIMYHO-
CTV POPMUPYIOTCS perjlaMeHTali COLMaIbHOrO
nopska. Takor IIpaBoIOpsJIOK He T103BOJIgeT VH-
AVBUIY peayn30BbIBaTh CBOOOIY BO BCeVl TIOJTHO-
Te, OCTaBJIsAs TOJILKO HeOOJIBIIION JlerajIbHbIN Ty Th
caMOaKTyaIM3alui.

Perrrerrvie Tom1 1Ipo0s1eMbI TpebyeT epeocMbIc-
JIeHVs aJiropuTMa OopMUpOBaHMS OOIIeV BOJIMNL.
g Havana ['ypBudy mpefsiaraer oTKasaTbcs OT
VIHAVBYIyaIM3Ma ¥ KOJUIEKTMBM3Ma B OIIpere-
JIeHUW COLVaJIBHBIX B3avMopiencTsum. VHnusu-
IyaJIvi3M M KOJUIEKTVMBIM3M He JalOT BO3MOXHOCTU
aJleKBaTHO OXapaKTepu30BaTh IIPOLIeCC COLVaIb-
HOTO pasBuTH: 1) MHAMBUITYaIM3M IIPUBOAUT K
COIIMOJIOTMYeCKOMY HOMUHAJIVI3MY U HeJIOOIIeHKe
POJIV KOJIJIEKTMBHBIX 00pa3oBaHMiI B OOIIIeCTBeH-
HoM passutun (Iypsid, 2004, c. 48)%; 2) koryiekTu-

7 Typsud oOpaTwics K aHaIM3y TeOpUNM OOIIeCTBEeHHO-
ro gorosopa Pycco errie B josMurpaHTCKnm repuop,. Taxk,
OoTMeuasi JIOCTOMHCTBA VI HEIOCTaTKM 3TOVI TeOpwW, OH
mmcast: «Pycco He TOJIBKO He SIBJISIeTCS! IIPOIIOBETHVKOM
abcomroTnsMa 1, CJefoBaTeIbHO, OTpUIlaTeJleM HeOThb-
eMJIEMBIX eCTeCTBEHHBIX IIpaB WMHOWBWIA, HO ¥ HAIIpo-
TUB — [BBICTyIIaeT| TOPSYMM ¥ IIOCIIEIOBATEIIBHBIM MX
3aIUTHVKOM, CBSI3aBIIMM, OJHAKO, B OTJIMYVE OT CBOUIX
TIpeTIITIeCTBeHHMKOB, CY/Ib0Y 3TUX ITpaB C TOCYAapPCTBOM»
(T'ypsuy, 1918, c. 21).

8 Henpusarme commornorndeckoro HoMumHammsMa [yp-
BIY COXpaHseT Ha IIPOTSDKeHWUM Bcero TBopdectBa. Cp.
¢ TesucoM m3 Oosiee mosnHero mepuona: «ColiaybHbIe
TPYIIVPOBKM HU B KOEM CJIydae He SBJISIOTCS HEKMM
KOJTMYIECTBOM WUTMI COBOKYTTHOCTBIO TIOXOXWIX JIVAIIL...»
(Gurvitch, 1949, p. 15).
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single and all-powerful organisation”” (i.e. the
state) which represents and pursues a common
interest that is “the same for all”® (Gurvitch,
1932, p. 41).° But Rousseau’s algorithm of re-
vealing the general will has a flaw: it ignores
the features of every individual that constitute
the personality; the individual is seen as an av-
erage representative of society, and the reg-
ulations of the social order are based on the
conclusions concerning this abstract individual.
This legal order does not permit the individual
to exercise freedom in its entirety, leaving only
a narrow legal path for self-actualisation.

To solve this problem it is necessary to re-
think the algorithm of the formation of the gen-
eral will. To begin with, Gurvitch proposes to
renounce individualism and collectivism in the
definition of social interactions. Individualism
and collectivism cannot adequately character-
ise the process of social development: 1) indi-
vidualism leads to sociological nominalism and
underestimation of the role of collective entities
in social development (Gurvitch, 1932, p. 7);"°
2) collectivism leads to sociological universal-
ism and deprives the activity of individuals of
its intrinsic significance in the process of so-
cio-cultural development. The qualitative dif-
ference of the new concept of society lies in its
transpersonalism (ibid., p. 9; cf. Gurvitch, 1924,
p. 407). Transpersonalism focuses not on the

7 “I...] une organisation unique et omnicompétente [...].”

8 “[...] identique chez tous les individus [...].”

? Gurvitch turned to the analysis of Rousseau’s social
contract theory in his pre-emigration period. Thus, not-
ing the merits and demerits of this theory, he wrote:
“Rousseau, far from being a proponent of absolutism
and consequently a denier of the individual’s inalien-
able natural rights is, on the contrary, an ardent and
consistent champion thereof who, however, unlike his
predecessors, linked the fate of these rights with the
state” (Gurvitch, 1918, p. 21).

10" Gurvitch retains his non-acceptance of sociological
nominalism throughout his scholarly career. See the
thesis of his later period: “Social groupings are on no
account a quantity or some collection of similar individ-
uals [...]” (cf. “Les groupements sociaux ne sont nullement
une quantité ou une collection quelconque d’individus simi-
laires [...]”) (Gurvitch, 1949, p. 15).
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BU3M IIPUBOIUT K COIMOJIOTMYeCKOMY YHUBepca-
JIVI3MY V1 JIVIIIAET eI TeJIbHOCTb OT/IeIbHBIX MH/IV-
BUJIOB CAMOCTOSITEIIBHOV 3HAYMMOCTM B ITpoIiecce
COIIMOKYJIBTYPHOTO pas3BuTis. KagecrBeHHOe OT-
JIYvie HOBOI'O IOHVIMAHVISI OOIIecTBa 3aKJIHouaeT-
cs B mpancnepconasusme (Tam xe, c. 50; cp.: I'yp-
By, 1924, c. 407). TpaHciepcoHaM3M aKIeHTUPY-
€T BHVMMAaHVEe He Ha MHIVBMUIE VI He Ha COLIVa/Ib-
HOM O0pa30BaHMM, a Ha VX B3aMIMOAEVICTBUM KaK
YCJIOBUV COIIVIOKYJIBTY PHOI'O pa3sBUTML.

O06mrast Bosts (vumvt o0V MHTEpeC) ¢ TTO3NIINI
TpaHCIIepCOHAIM3Ma — 3TO MHOT'OCJIOXKHOe 00Opa-
30BaHIe, B POPMMPOBAHMUN KOTOPOrO y4YacTByeT
BeCh COIIMYM U KOTOpOe BbIpakaeT MHTepeC COLIV-
yMa Kak efyHoro lestoro. O6miast Bosis BKJIIOUaeT
B ce0sI He TOJIBKO TO, UTO SIBJISIETCSI OOILMM VMHTE-
pecoM 11jIg y4aCTHUMKOB COLIyMa, HO ¥ BCe MHO-
rooOpasvie MHAVBUAYaIbHBIX OT/INYMiL. VIHTepec
MOYKeT CTaTh JIeVICTBUTEILHO OOIIIM, WJIVI, TIO BBI-
paxeHuto I'ypsudya, «BceoOIIIM», B TOM CIIy4ae,
eCIIV TIPY er0 KOHCTPYVPOBAHMM IIPUHVIMAETCS BO
BHMMaHMe He COBOKYITHOCTB OOIIVIX [IJIsI BCeX MH-
TepecoB, a «IIPOTVBOIIOJIOKHBIE MHTepechl, 00be-
AVHEeHHBble 11 ypaBHOBeIlleHHble B pamKax Lleso-
ro» (I'ypsuda 2004, c. 78) B TakoM city4ae JIMYHOCTD
vIeHTUPUIpyeT ceds KaK CBOOOTHOro cowIeHa
cormanbsHoro Leroro (I'ypsiy, 1927, c. 337).

Hawnboree amekBaTHO cdopMMpoBaTh OOIITYIO
BOJIIO BO3MOXKHO, KaK cumTaeT ['ypBud, TOJIBKO B
COIIMYMe, B KOTOPOM IIEVICTBYIOT IIPUHIIUIIBI CO-
LyaIpHOroO IpaBa. MYHKIIMS IIpaBa 3aKJIIOYaeT-
Csl B TOM, YTOOBI KaKIbIVI MHIVBVI, MOT MIOEHTMU-
dunmposarh cebs Kak y4YacTHMKA COIIMAJIBHO-
ro Iemoro (I'ypsuu, 2004, c. 129), ucnionb3ys m1s
9TOr0 MaKCUMMAaJIBHO IIOAXOMISIINIE COIMaIbHBIe
OOIITHOCTM ¥ MHCTUTYTHI. BeIIOITHEHMe 3TOro yc-
JIOBUSI TpebyeT OTMeHbI MOHOIIOIMY FOCYAapcTBa
Ha popMupoBaHmMe Ipasonopsigka. ['ypsud nm-
IIIET, YTO B COLIMAJIBHOM ITpaBe TOCyIapCTBO — 3TO
«VICTOpUYecKV HeoOxommmas popMa peasm3armm
IIpaBa, HM B MaJIeViIlier], OHAKO, CTeIleH) He COo-
BIIa/IAfOIIas C IIPaBOIOPAIKOM Boobrre» (I'ypsmy,
1925, c. 513). IocymapcTBO — 3TO TOJIBKO OIVH M3
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individual, and not on the social entity, but on
their interaction as a precondition of socio-cul-
tural development.

General will (or general interest), from the
transpersonalist point of view, is a composite
entity to whose formation the whole society
contributes and which expresses the interest of
society as a single Whole. The general will in-
cludes not only what is the common interest of
the members of society but the whole diversi-
ty of individual features. Interest may become
truly common, or, to use Gurvitch’s term, uni-
versal,!' if its construction takes into account
not the totality of interests common to all, but
“opposing interests united and balanced in the
framework of the Whole...”"? (Gurvitch, 1932,
p- 42). In this case the individual identifies it-
self as a free co-member of the social Whole
(Gurvitch, 1927, p. 337).

Gurvitch believes that the general will can
best be formed only in a society governed by
the principles of social law. The function of law
is to enable every individual to identify him/
herself as a participant of the social Whole
(Gurvitch, 1932, p. 105), using the social com-
munities and social institutions best suited for
the purpose. If this condition is to be met the
state monopoly of forming the legal order is to
be abolished. Gurvitch (1925, p. 513) writes that
in social law the state is “a historically neces-
sary form of the exercise of the law which is in
no way, however, similar to the legal order in
general.” The state is only one of the many so-
cial institutions forming law and it has no ad-
vantages over the other social institutions."

" Cf. "un ‘universel concret’, un ‘tout” (Gurvitch, 1932,
p- 42).

12 “[...] les intéréts opposés, unis et équilibrés en vue du tout
3 “In short, only an awareness that the concept of so-
cial law is immeasurably broader than the state and in-
cludes the opposing ‘society’ and that there are many
non-state manifestations of social legal regulation, can, I
am convinced, lead us up to the solution of the problem
of legal construction and socialism” (Gurvitch, 1925,
pp. 516-517). Cf. “Only suprafunctional groups neces-
sarily serve the general interest; but never, as we have
seen, do they express themselves in one single organisa-
tion” (Gurvitch, 1941, p. 34).



MHOT'MX (POPMUPYIONINX ITpaBO COIMAJIbHBIX VH-
CTUTYTOB, He OOJaJalomNUIl IperMyIecTBaMu
TIepest OCTaITbHBIMIA’.

Cornacno I'ypsuuy, mobast dpopma cormaibHO-
ro B3alIMOJIEVICTBUSI — 3TO HOPMAaTUBHBIV (PaKT.
HopmamuBnsie haxmovr — 3TO «OIperiesleHHbIe JIeVi-
CTBUTeJIbHBIe (PaKThI COIMAIBLHON JKM3HM, KOTO-
pble Orarofaps CBOeVl CHeIVUUIecKol CTPYKTY-
pe (KoTopasi peasu3yeT allpyOpHBIe MeN U MaTe-
pyayin3yeT BHeBpeMeHHble IIeHHOCTM) CIIOCOOHBI
CITy’)KUTh OCHOBaHWeM, T.e. HellepCOHaJIM30BaH-
HBIM ITPaBOTBOPAIIVIM aBTOPUTETOM, IS OOsI3bI-
Baroliert cwibl Ipasa» (['ypsuy, 2004, c. 59). [Haxe
ecJIM perylaMeHT B3aMMOJIEVICTBIS He 3apuKCupo-
BaH oduIMaaIbHO, TO caM (PaKT COIMAJIBHBIX OT-
HOIIIEHU IIOMYMHSAETCs Olpefie/leHHbIM ITpaBu-
nam. I'ypBud omperiesisieT Bce IIOOOHBIE CIIydan
HepVKCMPOBaHHOTO IIpaBa KakK Heop2axu3ofantoe
npabo (Tam xe, c. 62). CdhopmmposaTk popmMasibHOe
IIpaBo VIMeeT BO3MOXKHOCTH JIIOOOV COIVaIbHBIN
VHCTUTYT ¥ JIf00ast commasibHasg oOmiHocTh (Tam
Xe, c. 67—68). C ocylllecTBIeHNeM COLVaIBHOTO
mpaBa 3pPeKTVBHOCTb COLIVOKYIIBTY PHOTO pa3Bi-
TV 3HAYMTEeIbHO BO3pacTeT: HaBcerja OCTaHeTCs B
IIPOIIIOM 3alla3IbIBaHle 3aKOHOB IT0 OTHOIIEHVIIO
K BO3HMKAIOIIVM CUTYaIIMsIM COLIVaJIbHOTO B3au-
MOJIEVICTBS, KOTOpPble TPeOyIoT perylaMeHTalIIVIL.

Ilo muenuio I'ypsuya, T1aBHas ommbka Iecce-
Ha 3aKJII04aeTcs B TOM, YTO, COXpaHss 3a rocyaap-
CTBOM CBepx(PyHKIIVIOHAJIBHBIV CTaTyC, OH COXpa-
HsieT 11 er0 MOHOIIOJIVIO Ha CO3[IaHVe ¥ pa3BuUTHe
npasoniopsiika (I'ypsuy, 1929, c. 515)"°. Dto nosso-

? «Kopoue roBopsi, TOJIBKO OCO3HaHIE, YTO IIOHATIE CO-
OMaJbHOTO IIpaBa HECOM3MepPMUMO IIMpe rOoCyaapcTBa
M PacIIpoCTpaHseTcss Ha IIPOTUBOIIOCTABIIEHHOE eMy
“001recTBO” ¥ UTO CyIIeCTBYeT MHOXECTBO Herocymap-
CTBEHHBIX IIPOSIBJIEHUVI COLVAIBHO-IIPABOBOIO PeryIIv-
POBaHsL, B COCTOSIHVIV, II0 MOeMY YOeXXIeHHO, BIUIOTHYIO
IIOMIBECTM K PeIIeHNIO IIpo0sIeMbl IIPpaBOBOVI KOHCTPYK-
oy u coumamsMa» ([ypsig, 1925, c¢. 516—517). Cp.:
«TospKO CBEPX(YHKIMOHAJIbHBIE TPYIIIBI HEOOXOMIMO
CIIy>KaT o0lIeMy MHTepecy; HO HUKOIA, KaK MBI BUIEIIV,
OHII He BBIpaXaloT ceds B OMHOV-eIMHCTBEHHOV OpraH-
sarm» (Gurvitch, 1941, p. 34).

10 T'ypBud OTMeYaeT, 4TO CBepX(YHKIMOHAIBHBIM MO-
JKeT OBITh TOJIBKO HeIlepCOHMMUIIIPYEMBIV COLIMAaIbHBIN
atemenT (I'ypsuy, 2004, c. 77).

M. Yu. Zagirnyak

According to Gurvitch, any form of so-
cial interaction is a normative fact. Normative
facts are “certain real facts of social life which,
owing to their specific structure (which im-
plements a priori ideas and materialises ex-
tra-temporal values), can be the foundation,
i.e. the non-personalised law-making author-
ity to make law binding”™* (Gurvitch, 1932,
p- 20). Even if the regulation of interaction is
not officially sealed, the very fact of social re-
lations follows certain rules. Gurvitch defines
all such cases of non-formalised law as un-
organised law (ibid., p. 24). Any social institu-
tion and any social community can form a law
(ibid., pp. 30-31). The introduction of social
law makes socio-cultural development much
more effective: the time lag in the adoption of
laws covering new situations of social interac-
tion that require regulation becomes a thing
of the past.

Gurvitch believes (1929, p. 515) that Hes-
sen’s main mistake is that while granting the
state suprafunctional status he also retains its
monopoly of creating and developing legal or-
der.” This gives Gurvitch grounds for com-
paring Hessen with Hegel and accusing the
Russian philosopher of statism (ibid., pp. 515-
516). In Gurvitch’s opinion, there is no justifi-
cation for the exceptional position of the state
with regard to other social institutions and
communities. Coordination of the diverse le-
gal orders does not require the state as a spe-
cial suprafunctional organisation.’® Gurvitch

1 Cf. “[...] certains faits réels de la vie sociale, qui, grice
a leur structure spéciale (qui transsubstantie les idées ap-
rioriques en fait et qui matérialise les valeurs extra-tem-
porelles) [...], peuvent servir de fondement, c’est-a-dire
d’autorité impersonnelle, a la force obligatoire du droit —
‘faits normatifs””

» Gurvitch (1932, p. 42) notes that only a non-personal-
ised social element can be suprafunctional.

16 Elsewhere Gurvitch (1945, pp. 291-292) elaborates
the idea that order is the result of self-organisation of
society.
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nset I'ypsuay cpaBHUTH T'eccena c Teresiem 1 00-
BUHUTD pyccKoro dgpusocoda B ataTmsMe (Tam xe,
c. 515—516). VickimrounTebHOe MOJIOKEeHVe TOCy-
JapcTBa MO OTHOIIEHWIO K JIPYTVM COIMAIbHBIM
VHCTUTYTaM ¥ OOLIHOCTSM, Ha B3mIsah I'ypsuua,
Hu4yeM He obocHopaHo. KoopamHaiiyss MHoOXe-
CTBa ITPaBOIOPSIKOB He TpedyeT rocyapcTBa Kak
CrelyaIbHO  CBepX(PYHKIIMOHAIBHON OpraHu-
sanmm'. JIoxxHas xapakrepricTika IecceHom rocy-
JapcTBa OCHOBaHa, 110 MHeHMIo ['ypBida, Ha goIy-
IIeHNY OJJHOMEPHOCTU W CofiepyKaTesIbHOV COIIO-
CTaBMMOCTV MHTepecoB OT/IeJIbHBIX WHIVBUIOB,
4TO JIeJlaeT BO3MOXKHOV MaTeMaTM4ecKylo oIlepa-
LIVIIO BbIsIBJIeHMs obOmevt oy, TocymapceTso, Oyy-
4yl cBepxPyHKIIMOHAJIBHON OpraHum3aliuert, Ipe-
obpasyeT OOIIyI0 BOIIO B CpemHeapymdMeTide-
CKOe 3HaueHMe, pa3pyliasi ayTeHTUUHYIO UIeHTH-
dukariio MHAMBMIIA KaK COIMAIbHOIO CyObeKTa.
VBauBu He MOXXeT MaKCMMaJIbHO IIOJIHO peasin-
30BaTh COOCTBEHHYIO CBOOOY ¥ BBIHYXXIIEH COOT-
HOCUTB ITpOIlecc peasin3alinii CBOVIX MHTEpPecoB C
APYTMMM VHAVMBUIAMIU OCPEICTBOM OOIITHOCTEN
VI IHCTUTYTOB, KOOPAVMHMPYEMbIX I'OCYIapCTBOM.
ITpaBonopsIK 3TUX OOIIHOCTEV M VIHCTUTYTOB
MOT'yT OBITH BCTPOEHBI B MHOXXECTBO ITPaBOIIOPSII-
KOB, KOOPIVIHMPYEeMBIX IOCy/IapCTBOM, eCJIV OHU
BBITIOJTHAIOT OIIpeieJieHHbIe TOCYAapCTBOM perrla-
MeHTanyn. HasHaueHue Tux perjiaMeHTalum —
He IOIYyCTUTHh KOH(JIVKTOB MeXIy IIPaBOIOpPsi-
KaMW VI COXPaHUTb eaMHCTBO obmiectsa. Ho m3-3a
3TUX perylaMeHTallM [IJIs peasi3alui IpaBoIio-
psAnka TpeOyeTcs IpM3HaHMEe TocydapcTBa. 3Ha-
YT, IIPABONOPSIOK He MOXeT (PYHKIIVIOHVPOBaTh
10 TOCyJapCTBEHHOTO 0f00peHms 1, cjiejoBaTelb-
HO, He MOXeT 0e3 3a/Iep>XKV CJTyKUTb BbIPaskeH IO
HTepecoB MHAVBUAOB. CyIecTByIOmas TaKuM
o0pa3oM cucTeMa IOPUAMYECKOro IUIIopan3Ma
MOXeT He COOTBeTCTBOBaTh MHTepecaM JIMUYHOCTY
U He CII0COOCTBOBaTh BBIPAXKEHMIO €ro CBOOOIIBIL.
A ecriv y MHAMBMIIA HET BO3MOXKHOCTY BBIPA3UTh
CBOIO CBOOO]Ty, OH He MOXXeT MaKCHMaJIbHO apdek-

' B paypHerreM ['ypBud passBuBaeT MO0 O TOM, YTO
HOPsmoK (hopMUPYeTCs B pe3ysIbTaTe CaMOOPraHM3ai
obmectsa (Gurvitch, 1945, p. 291 —292).
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believes that Hessen’s description of the state
is false because it assumes that the interests
of individuals are unidimensional and com-
parable in terms of content, which makes it
possible to figure out the general will math-
ematically. The state as a suprafunctional or-
ganisation transforms the general will into an
average numerical value, destroying the au-
thentic identification of the individual as a so-
cial subject. Being unable to fully exercise his/
her freedom, the individual has to adjust the
process of pursuing his/her interest with that
of other individuals through state-coordinat-
ed communities and institutions. The legal
orders of these communities and institutions
can be fitted into a multitude of legal orders
coordinated by the state if they comply with
the state regulations. The aim of these regu-
lations is to prevent conflicts between legal
orders and to safeguard society’s unity. How-
ever, for the sake of of these regulations the
state must be recognised in order to imple-
ment the legal order. Hence a legal order can-
not function unless it is approved by the state
and cannot serve to express the interest of in-
dividuals without a time lag. Thus the existing
system of legal pluralism may be at odds with
the interests of the individual and impede the
individual’s expression of freedom. If an indi-
vidual cannot exercise freedom he/she cannot
be fully involved in creating cultural con-
tent. Gurvitch (1929, pp. 515-516) thinks that
Hessen does not offer any instruments to pro-
tect society and the individual from the dan-
ger of totalitarianism on the part of the state as
a suprafunctional organisation.

Gurvitch argues that every person must
have a chance to choose legal orders that may
best help him/her to exercise their freedom.
The number of legal orders to be obeyed can-
not be fixed since the individual chooses as



TUBHO Y4acTBOBaTh B TBOpPUECTBE KYJIBTYPHOIO CO-
nepxanwus. I'ypsud cunraet, yro I'eccen He mpen-
JlaraeT HMUKaKMX MHCTPYMEHTOB IS 3aIllUTHI 00-
IlecTBa ¥ MHAVBIMIA OT YTPO3bl TOTaJIUTap3Ma CO
CTOPOHBI TOCyZapcTBa KakK CBepX(PYHKIIMOHAIb-
Hom opranmsaumm (I'ypsiy, 1929, c. 515—516).

ITo muenuto I'ypsuda, KaxKIpIil dyesoBeK J10JI-
JKeH VIMeTh BO3MOXKHOCTh BBIOMPATh IpaBOIOpPH/I-
K1, KOTOpBble MOTyT IIOMOYb €My PacKpbITh CBOIO
cBoOoy. I TprrueM KosTuecTBO ITPaBOIIOPSIIKOB, KO-
TOPBIM OH HOIUMHSETCs, HeJIb3sl OTHO3HAYHO yCTa-
HOBUTB: IHJIVIBUJL BEIOVIPaeT CTOJIBKO ITPaBOMIOPSI/I-
KOB, CKOJIbKO €My HeOoOXOIIVMO J1JIsI MaKCUMaJIbHO
TIOJTHOVI caMOaKTyaIn3aliuu B cormyme. OcyliecT-
BJIsisE CBOOOJTY BOJIVI, OT/EJIBHBIV UeJIoBeK ITPUBHO-
CUT COOCTBEHHBIN BKJIaj] B popMIUpOBaHe KYilb-
TypHOro cofiepaHus. [ToaToMy ToIbKO opude-
CKMVI IUTIOpaIVi3M MOXKeT 00ecrieunTh MaKCMallb-
HO BO3MOXXHYIO peasIn3aliyio JIMYHOV CBOOOIBI 1,
COOTBETCTBEHHO, CIIOCOOCTBOBATh MaKCHMaJIbHO
3(ppeKTMBHOMY COIVIOKYIJIBETY PHOMY PasBUTUIO.

3. Obmast Bosis B yueHum I'ecceHa
0 COIMaJIbHOM ITpaBe

Orseuas I'ypsuuy, I'eccen 3ameuaeT, uTo B 000-
CHOBaHWMM COLIMAJILHOIO ITpaBa He MOXeT WITU
TeM Xe myTem: «OnpenerteHue rocymapcrsa Iyp-
B/YeM| He TOJIBKO He BepHO, HO 1 Oeccomeprka-
TeJIBHO ¥ He COOTBETCTBYeT TpeboBaHMSAM, KOTO-
pete I'[ypsud] gomwkeH ObUT OB caM IIPeIBSIBIISATD
K ompesiesleHHOMY rocygapctsy» (leccen, 1932,
c. 430). B orsmume ot I'ypsuya, I'eccen He paccma-
TpMBaJI TOCYAAPCTBO KaK TOJIBKO OAVH M3 MHOXe-
CTBa COIVIAJIBHBIX MHCTUTYTOB. [TomobHo Pycco®?,
OH 00OCHOBBIBaeT rOCyIaPCTBO KaK MHCTUTYT, KO-
TOpBIVI POPMUPYET U COXpaHseT ColMasIbHOe Iie-
noe. U Tak xe, Bcitent 3a Pycco, csasbiBaeT popmu-
poBaHMe COITMaIbHOVN 11eJIOCTHOCTY C OOIIel Bo-
nent (T'eccer, 19996, c. 388, 394).

2 Cp. y Pycco: «..kaxOsii u3 wac Oeadem 0bujum
docmosmuem cBoro autHocms U 6cro c6oto Mouyb, cmabs ux 1o
Gvicutee pykoBoocmbo obuseir boau; u mvl 6 Bude opeanusma
npunumaem 6 cBoii cocmab kaxo0ozo uiena 8 kawecmbe wacm,
He omodeaumoni om yeaoeo» (Pycco, 2013, c. 127) n y Tecce-
Ha: «['ocyzrapcTBo. .. Bcerya IMpeJICTaBIIsIo TeJTOKYITHBIV U
€JTVHBIN MHTepec Bcero obiectsa» (l'eccer, 19996, c. 393).
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many legal orders as are necessary to enable
the individual to self-actualise in society. In
exercising free will the individual makes his/
her own contribution to the creation of cultural
content. Thus legal pluralism alone can provide
the greatest exercise of personal freedom and
accordingly contribute to the most effective so-
cio-cultural development.

3. The General Will in Hessen’s
Conception of Social Law

Replying to Gurvitch, Hessen (1932, p. 430)
writes that he cannot follow his path in ground-
ing social law: “Gurvitch’s definition of the
state is not only wrong, but it is meaningless
and does not meet the requirements Gurvitch
would have to present to a definite state.” Un-
like Gurvitch, Hessen did not consider the state
to be just one of a multitude of social institu-
tions. Like Rousseau,'” Hessen justifies the state
as an institution that forms and preserves the
social Whole. Following Rousseau, Hessen
(1999, p. 388, 394) also links the formation of
the social Whole with the general will.

In his series of articles “The Problem of
Rule-of-Law Socialism (the Evolution of Lib-
eralism)” (1924-1927)'® Hessen discussed the
problem of law awareness in European political
philosophy, proposing a view of the evolution
of socialist doctrines as a growing awareness of

17" Cf. Rousseau (2002, p. 164): “Each of us puts in com-
mon his person and all his power under the supreme
direction of the general will; and in return each mem-
ber becomes an indivisible part of the whole” and
Hessen (1999, p. 393): “The state [...] has always repre-
sented the combined and common interest of the whole
society.”

8 This series of articles has been reworked for a sep-
arate publication under the title “Rule-of-Law Society
and Socialism” (cf. Hessen, 1999). However, all the ide-
as of this work had already been published in “Sovre-
menniye zapiski”. Elsewhere I will cite the omnibus 1999
publication.
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B nmxsie craren «[TpobGriema mpaBoBoro corya-
nm3Ma (3Bostrorns ubeparnmsma)» (Ieccen, 1924 —
1927)" T'eccen obcy»xmai mpodreMy ITPaBOIIOHV-
MaHMsI B eBPOIIeVICKOV TMOIUTUYecKon dusioco-
v v TTpeIIoKMII paccMaTpUBaTh SBOJTIOLIVIO CO-
HVaJIMCTUYeCKMX YUeHM KaK IOCTelleHHOe 0CO3-
HaHVe 3Ha4MMOCTU IIpaBa B (popMUpoBaHUU 00-
II[ecTBa 1, COOTBETCTBEHHO, B KYJIBTYPHOM pa3BU-
tvn (cM.: 3arupHsk, 2017). ChopmynnpoBaHHYIO
I'eccenom (cm.: Teccen, 1932, c. 424) nuanekTuKy
PasBUTHS IIPaBOIIOHVIMAHVISI MOXKHO ITPEICTaBUTh
CJIeTyIOIIIM 0Opa3oM:

JInGeparmism (Teswic)
CormmarmsM (aHTUTe3NC)

CormaipHOE TIpaBo (CHHTE3)

J171s1 KaXKAovt CTaIvv pa3BUTHS ITpaBa aKTyalb-
HO COOTBETCTBYIOITlee 0OOCHOBaHVE OOIIENT BOJINL.
Ha cragum nmbepanmsma TocyIapcTBO — 3TO
«IIaCCVBHBIV 3PUTEIIb BOVIHBI BCEX IIPOTUB BCEX»
(Teccen, 19996, c. 181), KOTOpBII HE 3aHMMAETCH
BOIIPOCAMM COIMAJIbHON IO TUKM. OOIas Boss
B TaKOM TOCyZapcTBe OCHOBaHa Ha IIPMOpUTETe
CBOOOIBI KaXXIOr0 MHAVBI/IA IIepe]], paBeHCTBOM;
IIPOTMBOOOPCTBO MHOXECTBA VHIVBVIOB COCTaB-
ngeT obrryo Bosto. HampoTus, B cotmanisme co-
LVaJIbHAsT POJIb TOCYIApCTBa M30BITOYHA: CTPEM-
JIeHVie YPaBHATh BO3MOKHOCTY COITMAJTBHOV CaMO-
aKTyaJIM3alyV Tpak/IaH IPUBOANT K Ype3MepPHO
permaMeHTa CBOOOABI M IIpeBparaer oOIe-
CTBO B «Kasapmy» (Tam xe, c. 296—297). A obmras
BOJIS TIPEJICTaBIIsIeT COOOV TOCyJapCTBEHHYIO pe-
aIM3allyio IIPUHIINIIA paBeHCTBa B YIIepO IIpuH-
LVITy CBOOOIBI JIMYHOCTVL: VIMEHHO OOIIasi BOJIS
MO3BOJISIET JOCTUIAaTh COLIVIAJIBHOIO €IMHCTBA.

Pearm3arinst yueHMs O COLVIaIIBHOM ITpaBe JaeT
BO3MOXXHOCTb HavUTY4IIIVIM, IT0 MHeHUIO [ecceHa,
o0pa3oM codeTaTh VHOVBUAYaIBHYIO CBOOOIY

B DrOoT 1MKII cTaTent ObUT IepepaboTaH /IS OTHEIBHOTO
V3IaHMs Hof HasBaHueM «[IpaBoBoe rocymapcTBo 11 COIy-
am3M» (I'eccen, 19996). Ho Bce mmem atont pabots! 'eccer
MIpeyIOoXKWII ellle Ha cTpaHmIiax «CoBpeMeHHBIX 3aIIVICOK».
Hartee 51 Oymy ccpUIaThCA Ha efiHOe m3gaHve 1999 .

the significance of law in forming society and
hence in cultural development (cf. Zagirnyak,
2017). Hessen’s dialectic of the development of
law awareness can be presented in the follow-
ing way (cf. Hessen, 1932, p. 424):

Liberalism (thesis)
Socialism (antithesis)

Social law (synthesis)

Each stage in the development of law is
matched by a corresponding grounding of the
general will. At the liberal stage the state is a
“passive spectator of the war of all against all”
(Hessen, 1999, p. 181) and is not involved in
social policy issues. In such a state the general
will is based on the priority of the freedom of
the individual over equality; the contest among
a multitude of individuals constitutes the gen-
eral will. By contrast, under socialism the social
role of the state is excessive: the wish to level
the opportunities for social self-actualisation of
citizens results in excessive regulation of free-
dom turning society into a “military barrack”
(Hessen, 1999, pp. 296-297). The general will is
state implementation of the principle of equal-
ity at the expense of the principle of personal
freedom: it is the general will that makes it pos-
sible to achieve social unity.

In Hessen’s opinion, the implementation
of the doctrine of social law ensures the best
combination of individual freedom and so-
cial equality.”” The law-making function pass-
es from the state to the social institutions and
communities which produce legal orders and in
their totality form society (cf. Zagirnyak, 2018;
2019). Each legal order offers physical persons

% This chimes with Lossky’s observation (1951, p. 322)
to the effect that Hessen’s conception of social law com-
bines “the valuable aspects of the individualistic struc-
ture of society with the valuable aspects of the socialist
ideal.”
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" colyaibHOe paBeHCTBOY. DYHKIIMS Cco3maHMs
IIpaBa IepexoguT OT TOCyJapCTBa K COLMaIbHbIM
VHCTUTYTaM 1 OOIITHOCTSIM, KOTOPbIe ITPOAYIIVIPY-
IOT IIPaBOIIOPSIKY M1 B CBOEVI COBOKYITHOCTM 0Opa-
3y1oT obmrectso (cm.: 3armpHsk, 2018, 2019). Kax-
IIBIVI ITPABOIIOPSIIOK IIperijiaraeT or3aecKyM JIv-
IIaM IIPVHSATH pPerjlaMeHT COLVIAJIBHBIX B3aVIMO-
TIEVICTBIIVL, CYJISL VIM B3aMeH IIOCPeIHIYECTBO B pe-
ayM3alnm OIperiesieHHbIX MHTepecoB. VIHImBuL
Ke, VICITOJTHSISL ITpaByjIa COIMAIbHOM OOIITHOCTY /
COILVIAJIBHOTO MHCTUTYTA, CTPEMUTCS aKTyasIV3V-
POBaThCS B OIIperiesIeHHOV cdepe e TeTbHOCT U
BBICTPOVTB COLIVIaJIbHBIE B3aVIMOZIEVICTBIS.

Teccen He HaxXOOWT OCHOBAHWII [JIS TOT'O, UTOOBI
pasHble IIpaBOIIOPSAKM camu 110 cebe 1mpeobpaso-
BaJIVICh B COLIMAJILHOE eIMHCTBO, II03BOJIUB KaXKIIO-
MY YeJIOBEKY COOTHOCUTE CBOe TBOPUECTBO C Pa3BU-
THeM KyJIBTYpBI B 1iesiom. TlosTomy Momerts coriu-
aJIBHOTO pa3BUTH ['ypBirida OH Iojiaraer ommvood-
Hov (Teccen, 1932, c. 429—430)". JIraHOCTY IEHTH-
PUIMPYIOT cebs B KayecTBe YUaCTHMKOB 3TUX CO-
LIVIOKYJIBTY PHBIX MHOXXECTB, a He IIpefiCTaBuTesIen
BCero oOlllecTBa B IeJIOM. BosHMKaeT yrposa pas-
IpoOseHMsT oOIIecTBa ¥, COOTBETCTBEHHO, KYJIb-
Typbl Ha MHOXXECTBO COLIVIOKYJIBTYPHBIX €IVIHALIL.
T'eccen oTMmeuaeT, uto ['ypBiy He posicHsieT PyHK-
IIVIOHAJIBHOCTB FOCY/IaPCTBa, YeM AVICKPEIUTIIPYeT
COOCTBEHHYIO COIMaIBHYIO CyIepcTpyKTypy (Tam
xe, c. 430). DToT dpakT maet [ecceHy ocHOBaHMS CUM-
TaThb ['ypBUdYa «Ipe3MepHBIM JAHHVKOM» CUHIV-
KaymsMa (Tam >xe). YToObI mpeonoseTs oracHOCTh
CoIMaIbHOTO pasmgpolirenms, lecceH IepeocMbIc-
JIVBaeT HazHaueHVe roCyIapcTBa: OHO JOJDKHO OT-
Ka3aThbCsl OT (PYHKIINY ITPAaBOTBOPYECTBA I B CTATY-
Ce KOOpHAMHATOpa BO3BBICUITECS HaIl BCEMM ITPaBO-
niopsikam (Teccen, 19996, c. 394)'°. Do mo3BonT B
YCIIOBYSIX FOPVIIMYECKOro IUTIOpasI3Ma COXPaHUTD
eIIVIHCTBO KaK OOITecTBa, TaK U KyJIbTYPBbL

14 B cBs3M € 9TUIM COBEPIIEHHO CIIPaBeINBO Halirome-
Hute JTocckoro o ToM, uto ['ecceH B yueHNMM O COLIMAIEHOM
IpaBe coueTaeT IIeHHBbIe acleKThl «MHIMUBUILYaJIiCTIde-
CKOVI CTPYKTYPbI OOIIIeCTBa C LIeHHBIMM acIIeKTaMy COLIV-
anmcTmyeckoro mieasia» (JTocckmit, 2011, c. 426).

5 CriemyeT 3aMeTWUTb, YTO Ha 3Ty OCOOEHHOCTH yUeHVs
I'ypsuua oOparrjaiv BHMMaHMe U OpyTIMe VccilenoBare-
7 ero TBopdYecTBa (cM.: I'epriwios, 2005, c. 72; Jle Todd,
2013, c. 101; Anronos, 2014, c. 66).

16 B 11oIbCKMIT IIEpUOLL CBOero TBopdYecTsa ['ecceH mpo-
TIOJDKAJI paccMaTpMBaTh FOCYHAAPCTBO KaK KOOpAMHATOpa
npasonopsiikos (Hessen, 1939, s. 245).
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a regulation of social interactions, promising
mediation in the exercise of certain interests.
In turn, the individual, in complying with the
rules of a social community/social institution
seeks to fulfil him/herself in a certain sphere of
activity and to build social interactions.

Hessen sees no reason why different legal
orders would transform themselves into so-
cial unity to enable each person to correlate
his/her personal creative work to the develop-
ment of culture as a whole. Therefore he con-
siders Gurvitch’s model of social development
to be erroneous (Hessen, 1932, pp. 429-430).%°
Individuals identify themselves as members of
these socio-cultural sets and not as represen-
tatives of the whole society. This threatens to
fragment society and to fragment culture into
a multitude of socio-cultural entities. Hessen
notes that Gurvitch does not explain the func-
tionality of the state, thereby undermining his
social superstructure (ibid., p. 430). This enables
Hessen to consider Gurvitch to be “an exces-
sive tributary” of syndicalism (ibid., p. 430). To
overcome the danger of social fragmentation
Hessen reinterprets the mission of the state; it
must renounce the function of law-making and
stand above all the legal orders as coordinator
(Hessen, 1999, p. 394)?'. This would preserve
the unity of both society and culture in the con-
text of legal pluralism.

The general will of social law is, according
to Hessen, the result of the coordination of a set
of legal orders. Each legal order only has mea-
ning as a sphere for the actualisation of the in-
dividual who is making his/her contribution to
socio-cultural development (ibid.). Hessen de-

2 This feature of Gurvitch’s conception was noted by
other investigators of his work (cf. Gergilov, 2003, p. 72;
Le Goff, 2013, p. 101; Antonov, 2014, p. 66).

2 During the Polish period of his work Hessen (1939,
p. 245) continued to view the state as coordinator of le-
gal orders.
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OOmrast BOJIS COIMAIIBHOIO IIpaBa — 3TO, CO-
rracHo lecceHy, pe3ysibraT KOOpAMHAIIMY MHO-
JKeCTBa IIPaBONOPSIKOB. KakIpIvt n3 HMX VIMeeT
CMBICJI TOJIBKO Kak cdpepa peanmsaniivi MHIVBY-
1a, KOTOPBIVI OCYIIIECTBIISIET CBOVI BKJIa/I B COLIVIO-
KyneTypHoe passutie (Tam xe). leccen xapaxTe-
PpU3yeT COIMyM, B KOTOPOM IIEVICTBYeT COILalb-
HOe ITpaBo, KaK MHOXXECTBO MHCTUTYTOB ¥ OOITHO-
CTeVl, CO3MAIOIINX COOCTBEHHBIE ITPABOIIOPSIIKIAL.
TocymapcTBO TapMOHM3MPYeT OTHOIIEHWS VH/IV-
BUJIOB ¥ COLMasIbHBIX Tpynil / mHCTUTYTOB (Tam
Xe, c. 395) u popmupyeT 00IIyIO BOITIO, OIaromaps
KOTOpOV olecrieunBaeT eaMHCTBO obmiecTsa (Tam
xe, . 399—400). DM 1 00bsICcHsIeTCS CBEpPX(PYHK-
LIVIOHAJIBHBIVI CTaTyC TOCY[IapCTBa: OHO He IIperl-
JIaraeT cOOCTBEHHBIVI ITPABOIIOPSIIOK J1JIST BEIpake-
HM KaKux-JIMbo PyHKIMI MHAMBUIIA, a TOJIBKO
yIOpsiZIoYMBaeT CyIeCcTBYIOIINe IIPaBOIOPSIKI,
npuBons ux B eauHCTBO (leccen, 1932, c. 431). Ot-
Bedas Ha ympek ['ypsuda B sTatmsme, IecceH mo-
SICHSIET, YTO CBepX(PYHKIIVMIOHAJILHOCTh He O3Ha-
4JaeT BCEKOMIIETeHTHOCTb. CBepxdyHKITVOHAIIb-
HOCTb — 3TO TOJIBKO CTaTyC OpraHM3aIyy, Heoo-
XOIVIMBIN [IJISE OOBeKTUBHOM KoopOvHaImm pas-
HBIX IIPaBOIOPSIIKOBY.

ITosunms T'eccena ocHoBaHa Ha yOexmeHUM,
UTO OOIIECTBO HE MOXET CaMOOPraHM30BaThCS U
AOCTMYb eaynHCTBa. [1o3TOMy B cBOEM ydeHUM O
COIIMAJIPHOM IIpaBe OH IIOIIBITAeTCsl OOOCHOBATH
HeoOXOIMMOCTb TOCYHapcTBa IIJis KOpPpessiumn
u3MIUecKyIX JINII, Pa3sBUTMS COLVIAIBHBIX MHCTV-
TYTOB ¥ OOIITHOCTEVI M COLIVIOKYJIBTYPHOIO pasBu-
TVSI B IIEJIOM.

4. ComnpapHocTh I'ecceHa
u cobopHOCcTh ['ypBrua

W T'ecceny, n I'ypBudy, KaK MbI BUeIV, TIOHHI-
Tye oDILer BOJIM II03BOJISIeT II0Ka3aTh, KaKUM 00-
pasoM MHOXeCTBO WHAMBUIIOB, COXpaHss COO-

7 TecceH IPpUBOAUT IIpUMep ¢ demepaIbHBIM rocyaap-
crBoM: «DeflepalIbHOe TOCYIapCTBO TOXe He “Bce MoXKeT”
0e3 comracys TOCyHapCTB-WIEHOB, a B HEM BCe K€ eCTb
BBICIITIVT OpraH, KOTOPOMY NpPWHAUIeXNUT “IIocieqHee
cs10B0” B cirydae KoHQIMKTOB» (Feccen, 1932, c. 431).
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scribes the society in which social law operates
as a set of institutions and communities which
create their own legal orders. The state harmo-
nises the relationships of individuals and social
groups/institutions (ibid., p. 395) and forms the
general will, thanks to which it ensures society’s
unity (ibid., pp. 399-400). This explains the su-
prafunctional status of the state: it does not of-
fer its own legal order to express any functions
of the individual, it merely arranges the existing
legal orders bringing them into unity (Hessen,
1932, p. 431). Responding to Gurvitch’s charge of
statism, Hessen explains that suprafunctionali-
ty does not mean all-competence. Suprafunctio-
nality is just the status of an organisation neces-
sary for the objective coordination of different
legal orders.*

Hessen’s position is based on the conviction
that society cannot self-organise and achieve
unity. Therefore in his conception of social law
he argues that the state is necessary to correla-
te physical persons, develop social institutions
and communities and promote socio-cultural
development as a whole.

4. Hessen’s Solidarity and Gurvitch’s
Sobornost

As we have seen, the concept of the gener-
al will enables both Hessen and Gurvitch to
show how a multitude of individuals, while
preserving their freedom, become elements of
the social whole in spite of the diverse combi-
nations of legal orders each of them obeys. The
general will makes it possible to form unity
which has its own development goals embod-
ied in cultural content, while at the same time
safeguarding the freedom of the individual. It

2 Hessen (1932,p. 431) cites the federal state as an ex-
ample: “The federal state, too, cannot ‘do what it likes’
without the consent of the constituent states, and yet it
has the supreme body which has “the final say” in the
event of conflicts.”



CTBEHHYIO CBOOOMY, ITpeBpalllaeTcsi B 3JIeMEeHTHI
COIIMAJIBHOTO 11eJI0r0, HECMOTps Ha pasjIvMdHbIe
KOMOMHAIINUM TPaBOIOPSAIKOB, KOTOPBIM KaKIbIV
n3 Hux nogumHsercs. OOmnas BOJIsS ITO3BOJISET
dopMupoBaTh €AMHCTBO, 00JIajiaIee cOOCTBEH-
HBIMM LIeJIAMY Pa3BUTISI, KOTOPbIe BOIUIOIIAIOTCS
B KYJIBTYPHOM COfiep>KaHWM, M PV 3TOM COXpa-
HSTB CBOOOIY OTHEJIBHOrO uesioBeKa. VIMeHHO 00-
jasl BOJIs, 110 MHeHMIo oboux dutocodos, ciry-
KUT pean3aliyi MIey CIpaBelIBOCTY, JIeXa-
IeTl B OCHOBe peHOMeHa COLIMaIbHOTO eIMHCTBA.
OpHako pasHOe MOHMMaHMe MMM CTaTyca Iocy-
IapCTBa, YTO MPOSBWIIOCH B TIOJIEMIKe Ha CTPaHU-
11ax «CoBpeMeHHBIX 3aIlVICOK», OOYCJIOBJIVBaeT U
IPUHLMIINAIBHO pa3Hble TPaKTOBKY TeXHOIOI MM
COILMaJIPHOTO eIMHEeHs, KOTOpble HaIlUIV BbIpa-
JKeHVe B IOHATUSIX coaudapHocmu 'y eccena u co-
boprocmu y I'ypeuya.

['ypBud cumTay, 4TO CoIMajIbHOE IIpaBo, W3-
0aBMB OOIIECTBO OT MOHOIIOJINM TOCYHapCcTBa Ha
IIPaBOTBOPYECTBO, CO3[1aJI0 YCIJIOBYSL I COUUAND-
nott unmeepayuu (I'ypsuya, 2004, c. 55). O6mmm nH-
Tepec KaK OCYIIIeCTBJIeHMe eIVIHCTBa BO MHOXe-
CTBEHHOCTM, WJIV «KOHKPETHOIO BCeeIHCTBa»
(Tam xe, c. 77), popMupyeTcs B Irpoliecce B3anMo-
TIEeVICTBUSL COLIMAJIBHBIX MHCTUTYTOB W COILMAJIb-
HBIX OOITHOCTEVI KaK «pa3AutHblX npaBobsix nopso-
K08, komopvie B3aumooepanuuubatom opye opyea 6
cBoetl camocmoamesvHOCMU U HA paBHbLX compyo-
Huuawom mexoy coboi...» (Tam xe, c. 54) s 06o-
3Ha4YeHMs 3TOro Iporiecca ['ypBid BBOOUT ITOHS-
TV UHOpOUHAYUY, TIOHMMaeMoe KaK MHTerparys
coIMaJIbHOro 271eMeHTa B Llerioe, KoTopoe He OT-
HOCUTCSI K CBOMIM 3JIeMeHTaM KaK K CTaTMYHBIM
0e3BOJILHBIM COCTABJILIOIINMM, HO oborarraeT coo-
CTBEHHOe cofiepKaHMe 3a CUeT TOTrO, UTO KaKIbIN
VHOVBY, (37IeMEeHT) ITpOsIBIIgeT CBOOOMLY B TBOP-
yecTBe. B TakoM cilyuyae MHTerpupoBaHHBIe 3JTe-
MeHTHI Llestoro mpercTapiIsioT coOOM eIrHCTBO,
a He MHOXECTBO IPOTVMBOIIOCTABJIEHHBIX Pa3po3-
HeHHBIX cyObekToB (Tam xe). B cBsa3m ¢ atum I'yp-
BIY 3aMedaeT: «[ IpyHImI cBOOOIBI peltaeT IIpo-
Gr11emy 00 oTHomeHVV MeXay LlersiM 1 KaXKIIbIM

M. Yu. Zagirnyak

is the general will, according to both philoso-
phers, that serves to implement the idea of
justice that underpins social unity. However,
their different interpretations of the status of
the state, as manifested in their polemic in the
pages of “Sovremenniye zapiski”, lead to funda-
mentally different interpretations of the tech-
nology of social unity which are expressed in
the concepts of solidarity (Hessen) and sobornost
(Gurvitch).

Gurvitch (1932, p. 15) maintained that social
law, by ridding society of the state’s monopoly
of law-making, created conditions for social in-
tegration. General interest as the manifestation
of unity in plurality or “concrete unity-of-all”*
(ibid., p. 42), is formed in the process of inter-
action of social institutions and social commu-
nities as “different legal orders which mutually
restrict one another in their independence and co-
operate among themselves as equals [...]”* (ibid.,
p- 14). To denote this process Gurvitch intro-
duces the term inordination which means inte-
gration of a social element into the Whole. This
does not relate to its elements as static and will-
less components, but enriches its own content
through each individual (element) expressing
his/her freedom in creativity. In this case, in-
tegrated elements of the Whole are a unity and
not a collection of disparate subjects (ibid.). In
this regard Gurvitch (1927, p. 337) notes: “The
principle of freedom solves the problem of the
relationship between the Whole and each indi-
vidual co-member. It establishes what the dis-
tinctiveness of the co-member should consist in
and outside of which the latter risks losing his/
her personality.” Therefore general interest is
not a static instrument but an ongoing process
of correlation of individual freedom and the de-
velopment of culture.

B “un 'universel concret’.”

% Cf. “[...] différents ordres juridiques se limitant récipro-
quement dans leur indépendance et collaborant sur un pied
d’égalité [...].”
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oTHeIbHBIM cowsleHoM. OH ycTaHaB/IVBaeT, B 4eM
JIOJDKHA 3aKJII0YaThCSl OTAEIBPHOCTh COUJIeHa, BHE
KOTOPOVI 3TOT HOCJIEAHUII PUCKYET HOTEPSTH JINY-
HocTh» (I'ypsua, 1927, c. 337). ITlostomy obmmi
VHTepec — 3TO He CTaTMYeCKWUV MHCTPYMEeHT, a
ITIOCTOSTHHBIVI IIPOIIeCC KOPPeJIsSINi CBOOOIBI MH-
AVIBUA W Pa3sBUTUA KYJIbTYPBbIL.

@opmupoBaHMe 00IIero MHTepeca — 3TO MH-
AMKATOp COLMAJIBHOTO eIVHeHMs, WleaIbHbIM
BOILJIOIIIEHVIEeM KOTOPOTO SBJISieTCsl c000pHOe eV IH-
crBo (I'ypsuy, 1929, c. 514). CobopHOCTb Kak Mexa-
HU3M popMIUpoBaHYsS OObEIVIHEHUT JIIOEV! CITy-
JKUT OCHOBOVI BO3HVMKHOBEHUS M MiepapXMUeCKO
CTPYKTY pU3aLniyi HOpMaTMBHBIX pakToB (I'ypBriy,
2004, c. 55, 60—61). I'ypBuu cumTaeT, YTO MHCTUTY-
TBI ¥ OOITHOCTM 00pa3yIoT Mepapxuio, ¥ HOpMa-
TVBHBIE (PaKTBI OTHAEIIBHBIX COOOIIIECTB ¥ OpraHu-
3alMy KOPPeJIMpYIOT KaK COCTaBJIAIOIIVe MeHee
CIIelMasIM3VPOBaHHBIX MHCTUTYTOB 1 OOIITHOCTET
(I'ypsuy, 2004, c. 79). Vlepapxwmsi coobltiecTs MO
4yIHeHa JIOTVIKe TeOpu MHOXKeCTB: MeHee CIIeliia-
JIV3VIpOBaHHbBle HOPMAaTVBHBIE (PAKTHI BKJIIOYAIOT
B CBOVI cOCTaB OoJtee crieriamsupoBaHHEe. V1 co-
LaIbHOE IIPaBo IIpefiCTaBIsieT COOOM OTKPBITYIO
CHCTeMY, B KOTOPOVI HOpMaTVBHbIe PaKTbI IIOSB-
JISIFOTCS VI MICUe3at0T, CTAHOBATCS OoJlee VI MeHee
CIIeI a3 POBaHHBIMIL.

briaromapst cBoeMy moHsSTHIO coOopHOCTI ['yp-
B4 OOOCHOBBIBaeT, I0YeMy HOpMaTVBHBIe (PaKThl
CHUCTEMAaTM3VUPYIOTCS M YIIOPSIOYMBAIOTCS B eIV-
Hoe corfrasibHoe 11e510e. CoOOpHOCTh — 3TO yCIIO-
Blie KOPPeJISInY Y KOHCOIVIAIINY ITPaBOIIOPSI-
KOB, KOTOpOe He I103B0JIsIeT BO3HMKHYTh ITPOTVBO-
peuraM MeXJly HUMU U, KaK CJIe[ICTBIe, ITofaep-
KMBaeT coruaiibHoe enmHcTBO. CobopHOCTH —
pe3ysIbTaT caMOoOopraHmu3auy counyMa. Burmaak
II0 3TOMY IIOBOAY CIpaBe[lJIBO 3aMeyaeT, 4To
['ypBIY MBICIIUT TOCYyIAPCTBO B 00pase «coOOOpHOT
vgHOCTM» (Bumask, 1925, c. 526).

I'eccen, B omymmume ot ['ypsuya, He cunTasi, 4To
JII000VI TIpeliefIeHT B3aMIMOIEVICTBIS COLIVAIbHBIX
CyOBbeKTOB IpesICTaBIIgeT co0o (PaKT COIVaIBHO-
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The formation of the general interest is an
indicator of social unity of which sobornost is
an ideal embodiment (Gurvitch, 1929, p. 514).
Sobornost” as a mechanism of forming associ-
ations of people is the basis of the emergence
and hierarchic structuring of normative facts
(Gurvitch, 1932, pp. 15-16, 22-23). Gurvitch be-
lieves that institutions and communities form
a hierarchy, and normative facts of individ-
ual communities and organisations correlate
as components of less specialised institutions
and communities (ibid., p. 43). The hierarchy
of communities is governed by the logic of the
theory of sets: less specialised normative facts
include more specialised normative facts. Social
law is an open system in which normative facts
appear and disappear, become more or less
specialised.

Gurvitch uses the concept of sobornost to ex-
plain why normative facts are systematised and
ordered in a single social whole. Sobornost is
the condition of correlation and consolidation
of legal orders which prevents contradictions
between them and preserves social unity. So-
bornost is the result of the self-organisation of
society. Vishniak rightly notes in this connec-
tion that Gurvitch thinks of the state as a sobor-
nost personality” (Vishniak, 1925, p. 526).

Hessen, unlike Gurvitch, does not think that
any precedent of interaction between social
subjects is a fact of social law. Only an associa-
tion of persons expressly organised to achieve a
certain goal acquires legal status (Hessen, 1999,
pp. 402-403).

Hessen brings out two levels of social being;:
1) “the plane of communication” and 2) “the
organised plane”. It is only at the second lev-
el (“the organised plane”) that social interac-
tions are regulated by social law. Hessen sees
the level of organisation as the criterion of the
hierarchy of legal orders from 1) in-depth,

% In his French texts, Gurwitch expresses the concept
“sobornost” with the term “sociability”. See the defini-
tion of sociability in Gurvitch (1932, pp. 141-142).



ro rrpaBa. [ IpaBoBbIM CTaHOBUTCS TOJIBKO €IMHCTBO
JINII, CITeIIMaIbHO OpraHM30BaHHOE IS IOCTVIKe-
Hs Kakov-inoo 1ierm (T'eccer, 19996, c. 402—403).
T'eccen BbIzIeIISIeT /1B Y POBHS COLIMAJIBHOTO OBI-
T 1) «IUIOCKOCTB OOIIeHMs» U 2) «OpraHM30BaH-
HYIO IUIOCKOCTE». TOJIBKO Ha BTOPOM yPOBHE («Op-
raHM30BaHHAas IUIOCKOCTb») COLIMAJIbHbIE B3aMO-
JeVICTBUS perjlaMeHTVPOBaHbI COIMaIbHBIM ITpa-
BoM. [Iprtuem ypoBeHb opranmsarium ['ecceH mper-
CTaBJISIeT KaK KPUTEPUTI [IJISL ViepapXVy IIPaBOIIO-
pankos or (1) m1yOuHHEBEIX, HedopMaIM3yeMbIX
OCHOB >XVM3HU 4epe3 (2) «CIIou COIMaIbHOM Oopra-
HM3aLIMV», TIPaBOIOPSIKY KOTOPBIX OT/IMYAIOTCS
BCEOOIITHOCTBIO VI CTEIIEHBIO IIPUHYANUTEIIBHOCTH,
BCJIEICTBME 4Yero IepexodsaT Opyr B 1pyra, K (3)
BepIIHEe COILVAJIBHOV ViepapXui — TOCYHAapCTBY
(Tam xe, c. 406), KoTOpOe «BOMpaeT B cebst PyHK-
IIVIOHAJIBHYIO aKTMBHOCTH OOIIIeCTBa, CryIas ee B
npaBoBbIx HopMax» (Tam xe, c. 407).
IOpvnygeckmyt TUTIOpanM3M, CyIIeCTBYIOMINI
B paMKax rocyfapcTsa Kak KOOpIVHWUPYIOIIel Op-
raHM3aINy, O03BOJIsIeT, 110 MHeHMIO [ecceHa, mc-
MPaBUTh OMIMOKY B IIOHVIMaHM OOIIIeVt BOJIM KaK
KoHcTaHTHI (Tam xe, c. 200—201). O6mias Botst —
3TO npoyecc popMmUpoBaHNs €IVHCTBa, TpeOyro-
Y KOPPEJISIUY MHOXEeCTBa IIPaBOIOPSIIKOB,
4TOOBI OHV He BCTYIaJIV B KOH(IIMKT APYT C Ipy-
roM. JocymapcTBo sxe oOecrreunBaeT «CcBepXyHK-
IIVIOHaJIbHOE e[IMHCTBO (PYHKITMOHAJIEHO pacyJle-
HeHHoro obmiectBa» (Tam xe, c. 408). CeepxdyHK-
LVOHAJIBPHOCTh O3HAYaeT CIeNVaJbHY0 QyHK-
ILIVIIO TOCYIapCTBa B CO3IaHMM COIMAIbHOTO eJIVH-
crBa (Teccen, 1932, c. 431). IocymapcTBo Kak dop-
MaJIbHBIVI THCTPYMEHT (pOpMUpYeT OOIIIYIO BOJIIO,
Oraromapsi KOTOpOV KaK/IbIVI YeJIOBEK COXpaHS-
€T IIPVHAJIEKHOCTh K PasHBIM IIPaBONOPSIKaAM
(Teccen, 19996, c. 379)® u pu 3TOM IIPOHOIDKAET
VIEeHTUPUIPOBaTh cebs KaK ydYacTHWMKA BCEro
o0IIecTBa ¥ COy4acTHMKA KyJIBTYPHOTIO ComepKa-

8 TlomsiTne «cobopHOCTE» ['ypBUY B CBOMX PpaHILy3CKIX
TeKCTax IepejiaeT CJIOBOM «coInabetbHOCTE». Onpererte-
Hue conmabenpHOCTM cM., Hamp.: (I'ypsuug, 2004, c. 166;
Gurvitch, 1972, p. 141 —142).
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non-formalisable foundations of life through
2) “levels of social organisation” whose legal
orders differ in universality and degree of co-
ercion and therefore shade into one another, to
3) the apex of social hierarchy, the state (ibid.,
p- 406), which “subsumes the functional activ-
ity of society concentrating it in legal norms
[...]” (ibid., p. 407).

Hessen believes that legal pluralism which
exists within the state as a coordinating organ-
isation makes it possible to rectify errors in
understanding the general will as a constant
(ibid., pp. 200-201). The general will is the pro-
cess of the formation of unity that calls for cor-
relation of a set of legal orders to prevent them
from coming into conflict with one another.
The state for its part ensures “suprafunctinal
unity of functionally divided society” (ibid.,
p. 408). Suprafunctionality refers to the spe-
cial function of the state in creating social uni-
ty (Hessen, 1932, p. 431). The state as a formal
instrument forms the general will thanks to
which every person retains affiliation with dif-
ferent legal orders (Hessen, 1999, p. 379)* while
still identifying himself/herself as a member of
the whole society and co-participant in cultur-
al content. Thus the state does not restrict the
freedom of will but creates conditions for the
individual’s identification as a member of the
whole society. Therefore, in Hessen’s opinion,
the state plays the key role in social unity even
when it loses the status of the sole source of law
(Hessen, 1932, p. 430). Maxim Vorobiev (2017,
p. 79) rightly points out that “in determining
the distance between ‘the general will” and the
state Hessen charges the state with the task of
creating a situation in which an active dialogue
between the individual and society is possible
[...].” Only in this situation can an individual

% Cf.”[...] today the personality belongs simultaneous-
ly [...] to various social wholes (‘unions’) which overlap
among themselves and criss-cross in the personality of
one person without belonging entirely to any of them”
(Hessen, 1999, p. 369).
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Hus. TocymapcTBo TeM caMbIM He OrpaHWYVBaeT
cBoOOITy BOJIV, HO CO3aeT YCIIOBMS AJIsl VAEHTU-
dukarm MHAVBMIA KaK YYacTHIMKA BCero olre-
crBa. ITosTomy, mo mueHuio I'ecceHa, B coryaib-
HOM eIVHEHWVI TOCYJapCTBO MI'PaeT OIIpeerIsio-
IITYIO POJIb, JIaKe yTPATVB CTaTyC eIVHCTBEHHOIO
cosmparests npasa (Ieccen, 1932, c. 430). M.B. Bo-
poOBeB CIipaBeyINBO 3aMedaeT, UTo, «OIIpeIesIss
AVCTaHLMIO MexXay “oOrert Bosiert” M rocymap-
cTBOM, lecceH cTaBUT 3amady Iieper MOCIIETHVIM
CO3MIaHMS CUTyallUV, HIPWU KOTOPOV BO3MOXKEH
aKTVBHBIVI IMaJIOr MEXIy JIMYHOCTBIO M OOIe-
cTBOM» (Bopobbes, 2017, c. 79). ToirbKo B TaKOM CITy-
Yae OTHeJILHBIV UYeJIOBEK MOXXET OCMBICIIITH CBOIO
KV3Hb B KOHTEKCTe pa3BUTMS OOIlecTBa 1 KyJIb-
TYPBI 1, KaK CJIeICTBIE, CPOPMIUPOBATH MIPOBO3-
3peHue, TO ecTh, 0 [ecceny, cBsi3aTh JIMYHOE OBI-
Te ¢ ObrTrieM mupa (Feccen, 1935, c. 320)”. bes ro-
cyHapcTBa OOIIeCTBO pacchIIIaeTcsl Ha MHOXECTBO
CaMOCTOSITEJIBHBIX COLIVIAJIBHBIX OOpa3oBaHW, U
VIHVIBYZ, He TI0JTy4YaeT BO3MOXXHOCTY MAeHTdU-
LIMpoBaTh ceds co BceM 00I1IeCTBOM.

st 00o3HaueHMsT MOOEsIVI COLMAIHOIO €/IV-
HeHVs [ecceH mpeiaraeT MCII0Ib30BaTh IIOHSITIIE
COAUOAPHOCIU — <«TIOJIOKUTEIIBHOV B3aVIMO3aB-
CVIMOCTV MH/IVIBUIIOB U MIX B3anmMomeicTus» (I'ec-
cen, 2012, c. 81). CoboprocTk Teccen cunraer He-
YIIAYHBIM IIOHSTVEM IIJIS XapaKTePVCTUKV STOV
MoyenV, IIpr3HaBasi, YTO OHO BBIOPAHO B yUEHUN
I'ypBwda 11y1s TOro, YT00BI aKIIEHTVPOBATh BHVIMA-
HVIe Ha PaBHOBECVIV MH/IVIBY/IA V1 LIeJIOTO B BBICITIEM
cuHTe3e (Teccen, 1932, c. 428). Ha Mot B3Iz, caM
T'ecceH He 1ICTIOIB30BAJT MTOHATVIE COOOPHOCTY ITO-
TOMY, 4TO B yueHUM ['ypBrda OHO TI0/Ipa3yMeBajio
IIpOIIecC cCaMOOpraHm3aIiy o0IIecTBa, B BO3MOX-
HocTb KoTopon leccen He Bepwl [Ima BeIpake-
HVSL YKa3aHHOTO BBIIIe PaBHOBECHS, JOCTUTaeMO-
ro Oyaromapsi rocynapcTsy, lecceH B moroHeHme
K TIOHSITVIO COJIVIJAPHOCTY IIpefijIaral MCIIOIb30-

19 C. HItobpbIa obpaTiit BHMMaHMe Ha TO, 4TO [ecceH
paccMaTpuBaI BOJIIO YesToBeKa KaK ITOTEHITMATbHYIO BO3-
MOXKHOCTH IIOCTyIIaThb CBOOOIHO, TO €CThb y4acTBOBAaTh B
HopMoOTBOpYecTBe (Sztobryn, 1983, s. 203 —204).
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understand his/her life in the context of the de-
velopment of society and culture and thus form
a world view, i.e., according to Hessen (1935a,
p- 320), link one’s personal being with the being
of the world.”” Without the state society breaks
up into a multitude of independent social en-
tities and the individual is unable to identify
him/herself with the whole society.

Hessen proposes the concept of solidarity —
“positive interdependence of individuals and
their interaction” (Hessen, 2012, p. 81) — to
refer to the model of social unity. He does not
consider sobornost to be a felicitous term to de-
note this model. Hessen admits that Gurvitch
chose the term to draw attention to the balance
between the individual and the Whole in the
higher synthesis (Hessen, 1932, p. 428). In my
opinion, Hessen himself did not use the term
sobornost because in Gurvitch’s conception it
implied the process of self-organisation of so-
ciety, something Hessen did not believe in. To
refer to the above-mentioned balance achieved
through the state Hessen proposed, in addition
to the concept of solidarity, the term integra-
tion?, which he defined as “dialectical synthe-
sis of the principles of unity and plurality.”
(Hessen, 1935b, p. 372).

¥ Stawomir Sztobryn (1983, pp. 203-204) drew atten-
tion to the fact that Hessen considered human will to
be a potential opportunity to act freely, i.e. take part in
norm setting.

% Without naming the addressee of his critique
Gurvitch probably refers to these reflections of Hessen
when he writes: “It is impossible to understand the
meaning of the process of integration without bearing
in mind that if it is not to be reducible to the sum of its
members social being does not need to impose itself on
them like an exterior object, like an immovable entity,
a transcendent and higher unity” (Cf. “On ne peut saisir
le sens du procédé d'intégration que si on se rend compte que
I'étre social, pour s’affirmer comme irréductible a la somme
de ses members, n’a pas besoin de se superposer a eux comme
un objet extérieur, comme une entité immuable, comme une
unité transcendante et supérieure [...]” (Gurvitch, 1932,
p- 17). It has to be noted that Gurvitch did not juxtapose
the terms sobornost and solidarity believing them to be
synonymous. Cf. “Sobornost unity leads to organic, sol-
idary equality of all its co-members within a Whole”
(Gurvitch, 1927, p. 331).



BaThb OHATVE VMHTErparmm>’, KOTOpoe OIIperesIsI
KaK «IMaJIeKTUYecKMIl CMHTe3 HadaJl eMHCTBA U
MHOXecTBeHHOCTI» (I'eccen, 19350, c. 372).

BriBoabl

Onupasch Ha HEOKaHTMAHCKYIO aKCHOJIOTHIO,
T'eccen 1 I'ypBuu B cBOMX CoOIMaIbHO-PVIIOCOd-
CKMX YyYeHMsIX OOOCHOBBIBAIOT CBOOOIY WH/IVIBU-
Jla KaK IJIaBHOe YCJIOBMEe KYJIBTYPHOTO M OOIlle-
CTBEHHOTO PasBUTMA. DTO YCJIOBUE fejlaeT IIpo-
OrieMy KoppeyIsiumy MHOVBUOA M OOIlecTsa, MH-
IOVBUIA ¥ KYJIBTYPBI KITIOYEBBIM BOIIPOCOM COLIV-
OKYJIBTYpHOrO passutus. Oba dprsocoda vckaim
TaKyIo (popMyJIy COLIMAIBHOIO PasBUTH, KOTOpas
1103BOJIMIIa OBl KaXKZIOMY MHAMBUAY Oe3 orpaHm-
YeHUTI pealn30BaTh CBOOOILY BOJIM I COXPaHWUTH
caMOMIIeHTUUKAIINIO B KayecTBe yYacTHMKA CO-
LIaJIBHON 11€JIOCTHOCTY VI, COOTBETCTBEHHO, COY-
4JacTHVKa (POpPMMPOBAHNIS KYJIBTYPHOTO CofepKa-
Hus. VIMeHHO B ITovickax Takom ¢popmysiel Ieccer
v I'ypBUd BBICTpOWIIVI CBOVI YYEeHMS O COLIMIaIbHOM
rpase. B aTux yueHMsIX OHM IlepecMOTpeIy IPVH-
LIUIIBI peayin3alyi CIIPaBeJINBOCTI — aJIfOPUT-
MBI CO3[IaHMs IIPaBOIIOPSIIKOB 1 (popMUpOBaHMS
COIIMAJIBHOTO eMHCTBA, a TaKKe IIPeyIoKMIIV HO-
BBIVI CITOCOO TFapMOHM3allUV COIMAJIBHOTO ITOPSI-
Ka M JINYHOV cBOOOMBL. Pertierne aTovt 3agaunt du-
710COBI CBsI3aJIVI C HOBOVI POJIBIO TocyIapcTBa. Vx
rojieMuKa O MOJIeJISIX COITVMOKYJIBTYPHOIO pasBu-
TSl TIOKa3bIBaeT, YTO OHM I10-Pa3sHOMY TPaKTYIOT
POJIb TOCy/IapCTBa B COLIMOKYJIBTY PHOM IIpoliecce.

Teccen mpenyiaraeT Mofeslb COIIMYMa, B KOTO-
POV TOCYyIapCTBO UTPaeT OIIpeesIsIoNnlyIo posib B
IIpoliecce colyaabHOro eauHeHus. OHO mocper-

? He HaspIBas afgpecata KpUTHKY, ['ypBUY MMeeT B BUILY,
HO-BVIVIMOMY, IMEHHO 3TV pa3MbIluleHns ['eccena, Kor-
Jla IIMIIeT, YTO «HEeBO3MOXXHO IOHATH CMBICII IIpoliecca
VMHTerpanuy, He YYUTbIBas, 9TO I TOTO, YTOOBI OBITH
He CBOJIMIMBIM K CyMMe CBOMX WIEHOB, colliajibHOe ObITre
BOBCE He [I0JDKHO 3aHVMMAaTh [IOJIOKEeHVIe BHEIITHeIO Vi BbI-
IIIECTOSIIIErO 110 OTHOIIIEHMIO K CBOMM WIieHaM OOBbeKTa,
He JIOJDKHO OBITH HEITOIBVDKHOV CYIIIHOCTBIO, TPAHCIIEeH-
JIeHTHBIM ¥ BBICIIMM efuHCcTBOM» (I'ypsuuy, 2004, c. 56).
Cienyer 3ameTuTh, uTO I'ypBUY He IIPOTMBOIOCTABIII
TEPMUHBI COOOPHOCTb ¥ COJIMIAPHOCTH, IIOjIaras, 49To
oHM cHOHMMMUIHEL CM.: «CoBopHOe equHCTBO TTPUBO-
JIUT K OpraHM4ecKOMy, COJIMJapHOMY PaBeHCTBY BCex
cowIieHoB B Liesiom» (I'ypsiy, 1927, c. 331).

91

M. Yu. Zagirnyak

Conclusions

Proceeding from Neo-Kantian axiology
Hessen and Gurvitch in their socio-philosoph-
ical doctrines consider individual freedom to
be the main condition of cultural and social
development. This condition makes the prob-
lem of the correlation of the individual and
society, the individual and culture central for
socio-cultural development. Both philoso-
phers sought a formula of social development
that would enable each individual to exercise
freedom of the will and to preserve self-iden-
tification as a member of a social entity and ac-
cordingly a co-participant in the formation of
cultural content. It is in quest of such a formu-
la that Hessen and Gurvitch structured their
conceptions of social law. These conceptions
revise the principles of implementation of jus-
tice — the algorithms of creating legal orders
and forming social unity — and propose a new
way of harmonising social order and personal
freedom. The philosophers linked the solution
of these tasks with the new role of the state.
Their polemic about the models of socio-cul-
tural development highlight their different
interpretations of the role of the state in the so-
cio-cultural process.

Hessen proposes a model of society in which
the state plays the key role in the process of so-
cial unity. It uses law to form a unity of people,
communities and institutions. In Hessen’s con-
ception the term solidarity denotes the process
of the creation of a social whole as the sphere of
legality without which society would break up
into a multitude of social entities.

Gurvitch believed that social unity could be
achieved precisely if the state or any other so-
cial entity did not try to coordinate legal orders
but rather took part in forming law along with
other social institutions and communities. The
diversity of social legal orders would structure
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CTBOM ITpaBa (POpPMUpPYeT eIMHCTBO W3 JIIOEV,
olIHOCTEN I MHCTUTYTOB. B yueHvn leccena Tep-
MIHOM COAUOapHOCHb 0DO3HAYAeTCS ITPOIIeCcC CO3-
JaHWs COLVAJIBHOM 11eJIOCTHOCTY KaK cdepsl Jie-
raJIbHOCTY, Oe3 KOTOpOV 00IIeCTBO pacchIaioch
OBl Ha MHOXXECTBO COLIMAJIBHBIX 00Opa30BaHMIL

I'ypBud cumTas, 4To colyaibHOe eIVHCTBO J10-
CTVDKMMO KaK pa3 B TOM CJIydae, ecIy rocyaap-
CTBO WM J1I000e apyroe coryaibHOe oOpa3oBa-
HMe He IbITaeTcsd KOOPAMHMPOBaTh IPaBOIOpPsII-
K1, @ y4acTByeT B (pOpMIMPOBAHMM ITpaBa Hapas-
He C VIHBIMW COITMaJIbHBIMV MHCTUTYTaMU ¥ OOIII-
HOCTSIMI. A MHOroo0Gpasue collyasibHbIX ITpaBo-
MIOPSIZIKOB CaMO CTPYKTYPUPYETCS B COLVAIIBHYIO
1esiocTHOCTE. IloHsATHME cobopHocmu CcTaHOBUTCS
s puitocoda BeIpakeHMeM IIpoliecca caMoop-
raHmsalmm ooIecTsa.

Amnarnms nonemukn Mexay Ieccenom u I'ypsu-
4JeM IIOKas3bIBaeT, 4YTo oba dpriocoda paccMarpu-
BalOT COJIMAAPHOCTb M COOOPHOCTH B pmtocod-
CKO-TIpaBOBOVI IIepCIIeKTVBe, IIpeoOpasys 3Tu Io-
HSTUS B IIpaBOBble KOHIIENTHL VI3yumB Momesib
dopmupoBaHMs conmpapHOCTI / COOOPHOCTH,
I'ypsua u 'eccer TprXOISAT K BBIBOJLY, YTO HY OfIVH
COLVIaJIBHBIVI VHCTUTYT He 00JIa/iaeT IIPUBIIEr V-
SIMVI IIPABOTBOPYECTBA, 1 TeM CaMbIM JIUIIAIOT pe-
JINTUIO M 11ePKOBb pelllaloliero 3HaueHus B Ipo-
Iecce cormaipHOro emyHeHms. Oba dwiocoda
CTPEeMIIINCh OOOCHOBATh HEOOXOMVIMOCTB IIPeod-
pa3oBaHM BCeX COIMAIBHBIX MHCTUTYTOB V1 OOIII-
HOCTeVI B (DYHKIIVOHAJIBHBIE HCTPYMEHTEI CaMo-
aKTyasM3alMy MHAVBKIOB. HesaBucumo ot Toro,
KaKoe TIOHSTVe OHV BBIOVPAIOT ISl OOBSCHEHMS
MOJIe/IVI COLVIAJIBHOTO eIVIHEeHUsS — COOOPHOCTH
VIV COJIUIAPHOCTh, 3Ta MOJEIb JIOJDKHA, TI0 VX
MHEHWIO, 00ecIieurBaTh HEIIOCPEeICTBEHHOe B3avl-
MOJIEVICTBIIE VIHAMBUIA U KYJIBTYPbL Yepe3 CrcTe-
MY MHCTUTYTOB ¥ OOIITHOCTeN cO3/1aTh TaKylo CU-
CTeMY CBsI3VI, YTOOBI Ka)kIIbIVI VIHIVIBI, OCYIIEeCT-
BJIsisE CBOOOITY, OCO3HaBaJI cebsl yuacTHUKOM ¢pop-
MUPOBaHMs KyJIBTYPBL

Cmampsa nodeomobrena 6 pamxax peasusayuu
npoexma POPN Ne 19-011-00927 «Konyenm cobop-
Hocmu 8 gpusocopuu pycckoeo 3apybexwvs: cpabHu-
MeAbHO-UCTHOPUMECKUTL AHAAU3Y.
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itself into a social entity. The philosopher uses
the term sobornost to refer to the process of soci-
ety’s self-organistion.

The analysis of the polemic between Hessen
and Gurvitch shows that both philosophers
look at solidarity and sobornost from the philo-
sophical-legal perspective, turning these con-
cepts into legal concepts. Having studied the
model of the formation of solidarity/sobornost
Gurvitch and Hessen come to the conclusion
that no single social institution has the priv-
ilege of law-making and thereby they deprive
religion and church of their decisive role in the
process of social unity. Both philosophers urge
the need to transform all social institutions and
communities into functional instruments of
self-actualisation of individuals. Whatever con-
cept they chose to explain the model of social
unity — sobornost or solidarity — the model
had to ensure direct interaction between the in-
dividual and culture: using the system of insti-
tutions and communities to create a system of
communication that would allow each individ-
ual to exercise freedom in the consciousness of
taking part in the formation of culture.

This article is supported by Russian Founda-
tion for Basic Research (RFBR), project Ne 19-
011-00927 “The Concept of Conciliarity in the
Philosophy of the Russian Emigration: a Compara-
tive Historical Investigation”.
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